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IN  THE   COURT  OF  ASSISTANT SESSIONS

JUDGE:GOALPARA

Sessions  Case No. 160/2018

                         U/s  341/307/354 IPC 

 

            The State of Assam

                -Vs-

     Dhananjay Narzary

....... Accused person

Present :   Smt. C.R. Saikia, A.J.S.
Assistant Sessions Judge, Goalpara

For the Prosecution:  Mr. N.N. Islam, learned Addl. P. P.

For the accused:        Mr. A. Hussain, learned Advocate.

Evidence  for  the  prosecution  recorded on : 14/03/19,14/05/19,

15/07/19, 03/10/19 and 19/04/19. 

Statement of  the  accused recorded on 29/04/2021.

Argument heard on:  29-04-2021.

Judgment delivered on: 06/05/2021. 

J U D G M E N T

1.  On 22-01-18 at about 11:00 p.m. Sima Basumatary, sister of

Dibakar Basumatary of village Pukhuripara under Lakhipur P.S.

was enjoying Bathow Puja at Rangatary.  At that time accused

Dhananjoy Narzary wrongfully restrained her and attempted to
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murder  her  by  twisting  her  neck.  The  said  accused  also

attempted to commit rape on Sima Basumatary.   

2. Dibakar  Basumatary,  elder  brother  of  the   victim  Sima

Basumatary,  lodged an ejahar before the O.C of Lakhipur  P.S.

disclosing the said facts. On the basis of the said ejahar police

registered   Lakhipur P.S. Case No 50/2018 u/s 341/307/354-B

IPC   and  started  investigation.   On   completion  of  the

investigation the Officer-in-charge of Lakhipur Police Station laid

charge  sheet  against  the  accused  Dhananjay  Narzary  u/s

341/307/354  IPC. 

3. The  then  learned  Additional  Chief  Judicial  Magistrate,

Goalpara,  committed this case for trial before Hon’ble Court of

Sessions vide its order dated 21-08-18 after complying with the

provisions under section 207/209 Cr.P.C. as the offences under

sections 341/307/354  IPC are exclusively triable by the court of

sessions.   On  15-07-19   this  court  received  the  instant  case

from  Hon’ble Court of Sessions  on transmission for disposal. 

4.   It is pertinent to mention that  Hon’ble  Sessions Judge,

Goalpara, framed a formal charge u/s 341/307/354 IPC  against

accused   Dhananjay Narzary vide its order dated 08-10-2018

after considering the relevant materials on record. The charge

was read over and explained to the accused to which he pleaded

not guilty and claimed to be tried.  
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5.   Prosecution side adduced evidence of seven witnesses in

support of its case.  Statement of the accused recorded u/s 313

Cr. P.C. is of total denial. Defence side declined to adduce any

evidence in its defence. I have heard the argument of both sides,

considered the contentions raised on behalf of both sides and

perused the evidence on record. 

6. The  points for  determination in this  case are  as

follows: 

(i) Whether the accused person in this case on 22-01-2018

at  about  11:00  p.m.  wrongfully  restrained  Seema

Basumatary at  Rangatari  and  thereby  committed  an

offence punishable under section 341 IPC? 

(ii) Whether the accused on the said date, time and place

attempted to commit murder of Seema Basumatary by

strangling   and  under  such  circumstances,  if  he  had

caused the death of Seema Basumatary, he would have

been guilty of murder and thereby committed an offence

punishable under section 307 IPC? 

(iii) Whether the accused on the said date, time and place

used criminal force on Seema Basumatary knowing it to

be likely that he would thereby outrage her modesty and

thereby committed an offence punishable under section

354 IPC?  
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DISCUSSION OF EVIDENCE, DECISION AND   REASONS

THEREOF :

 

7. It is the cardinal principle of criminal jurisprudence that the

accused  is  presumed  to  be  innocent  until  his  guilt  is  proved

beyond reasonable doubt. As per provision of Sections 101/

102 of Indian Evidence Act 1872 the burden of proving the

guilt of the accused lies on the prosecution. In this instant case

prosecution has adduced evidence of seven witnesses in order

to discharge its burden.

8. For  the  sake  of  convenience  all  the  points  for

determination  are taken up together for discussion as they are

inter related.

9. Section  341  of  the  Indian  Penal  Code,  1860  (  the  code

hereinafter)  provides  punishment  for  the  offence  of  wrongful

restraint.  To  constitute  an  offence  of  wrongful  restraint  the

accused must voluntarily obstruct any person in order to prevent

that  person  from  proceeding  in  any  direction  in  which  that

person has a right to proceed. 

10. Section 354 of the code provides punishment for assault or

use of criminal force to any woman with intent to outrage her

modesty. 
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11. Section  307  of  the  code  provides  punishment  for  the

offence of attempt to murder. To bring home an offence under

section  307  of  the  code,  prosecution  has  to  prove  beyond

reasonable doubt that the accused caused injuries with requisite

intention and knowledge to cause death as contemplated under

section  300  of  the  code.  Intention  or  knowledge  is  to  be

discerned from the facts and circumstances of the case, such as

nature of the injury, part of the body selected for causing injury

and other attending circumstances.  

12. In view of the said legal provision I would like to analyse the

evidence on record to discern the veracity of  the prosecution

case.  

 

13. P.W.1, Dibakar Basumatary  is the informant and  elder

brother of victim who has proved  his ejahar as Exhibit-I wherein

he has admitted his signature as Exhibit-I(1). He testifies that at

the  relevant  time  the  accused  caught  hold  of  his  sister  and

assaulted her.    As he intervened the accused tried to attack

him.  In  his  cross examination PW 1 stated that  his  sister  got

injuries in her neck and abdomen and she was hospitalised for

about a week.  From the evidence of PW 1 it transpires that he

has not stated in what manner the accused assaulted his sister.

He has made a vague statement about the accused assaulting

his sister.  Such vague allegation can not can place of reliable

evidence  to  bring  home  the  alleged  offences  against  the

accused.   Situated   so  I  do  not  find  the  evidence  of  PW  1
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creditworthy to establish the prosecution case. 

14. P.W.2  Seema Basumatary is the victim of this case. She

deposed that at the time of the incident the accused beat her

and pressed her neck. That  the accused wanted to murder her.

She has deposed that her friend Bithori  Basumatary was with

her  at  that  time.  The  evidence  of  PW  2  is  merely  general

allegation. She has not deposed how the accused beat her and

pressed her neck. Mere vague allegation is not enough to bring

home the guilt of the accused. 

15. In the beginning of her evidence PW 2 has deposed that

she did not know the accused. In her cross examination PW 2

has stated that the accused demanded Rs 2,000/- from her for

drinking as he knew her. Juxtaposition of these two statements

of  PW 2  makes  it  abundantly  clear  that  her  evidence  is  self

contradictory.  This  vice  adversely  affects  her  credibility.  Such

contradictory  stand  of  PW  2  makes  her  evidence  weak  and

infirm. Such weak evidence does not inspire credence. 

16. P.W.3 Bithorai  Basumatary  is  the friend of  PW 2.  She

testifies that at the time of the incident the accused pressed the

neck of  Sima and he beat  her.  In  her  cross  examination  she

denied the suggestion that the accused did not beat Sima. There

is nothing in the evidence of PW 3 about the manner of  the

accused beating the victim. Nothing can be inferred from her

evidence about the amount of injury, if  any , received by the

victim. Situated so her evidence can not be relied upon.  
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17. P.W.4  Raisumi Gayari deposed that at the time of the

incident  the accused slapped Sima Basumatary.   In  her  cross

examination PW 4 stated that  the  victim did  not  receive any

visible injury. This evidence of PW 4 also fails to bring home the

prosecution case. 

18. P.W.5  Bijay Bodo deposed that he heard about a quarrel

between  the  accused  and  Sima  Basumatary.  His  cross

examination was declined. 

19. P.W.6  Keshab Basumatary also deposed that a quarrel

took place between the accused and Sima Basumatary. His cross

examination was also declined by the defence.  

20. P.W.7  S.I. Salim Hoque is the investigating officer of this

case. He did all formalities of investigation such as visiting the

place  of  occurrence,  recording  the  statements  of  witnesses,

preparing  the  sketch  map,  sending  the  victim  for  medical

examination, collecting the injury report etc. On completion of

investigation he submitted charge sheet  against  the accused.

The evidence of PW 7 is mostly formal in character. 

21. From the evidence as discussed above it is seen that there

is  nothing  in  the  evidence  to  show  the  involvement  of  the

accused  person  in  the  alleged  offences.  The  evidence  of  the

victim herself is not found worthy of trust. There is nothing in the

entire evidence to show that the accused caused  any kind of

injury to the victim. In view of such evidence on record,   I am of

the considered opinion that the prosecution has totally failed to
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lead cogent and convincing evidence to bring home the charge

u/s 341/307/354 of I.P.C. against the accused person. Therefore,

the points for determination need to be answered in negative.

Accordingly,   accused  Dhananjay  Narzary  is  acquitted  of  the

alleged  offences  u/s  341/307/354  IPC.   He  is  set  at  liberty

forthwith.  His  bail  bonds  is   extended  for  six  months  under

section 437A  Cr.P.C. 

22. Forward a copy of this judgment to the District Magistrate

in compliance of section 365 of Cr. P.C.

 Given under my hand and the seal of this Court on

this 06th day of May, 2021.

        Dictated and corrected by me:         (C.R.Saikia, A.J.S.)
                                       Asstt.Sessions Judge, Goalpara 

   Asstt.Sessions Judge, Goalpara 
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A  P  P E  N  D  I  X

(Sessions Case No. 160/2018).

 

1. Prosecution witnesses :

P.W-1:  Dibakar Basumatary (informant)     

P.W-2: Seema Basumatary (victim)     

         P.W-3:  Birtharai Basumatary

         P.W-4:  Raisumai Gayari

         P.W-5:  Bijay Bodo

         P.W-6:  Keshab Basumatary

         P.W-7:  S.I. Salim Hoque (I.O.)

2. Defencewitnesses : Nil.

3. Prosecution Exhibits :

Exhibit -1:  Ejahar 

4. DefenceExhibit :  Nil

        (C. R. Saikia, A.J.S.)
       Asstt. Sessions Judge, 

      Goalpara, Assam.
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