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IN THE COURT OF THE SESSIONS JUDGE ::::::::: AT GOALPARA. 

             Present:-   Imtiaz Ali, A.J.S. 

       Sessions Judge, Goalpara 

          Session Case No. 04/2017 

                  u/s 376 of the IPC 

State of Assam. 

                          -Versus- 

(1) Abdul Jalil and 

               (2)  Johirul Islam.   …..Accused persons. 

Appearance : 

For the prosecution  : Mr. B.K. Das, learned Public Prosecutor.   

For the defence : Mr. M. Hoque, learned Advocate. 

Dates of evidence :  15.5.2018, 13.5.2019, 19.12.2019, 4.3.2020, 

Date of Argument :      20-03-2021. 

Date of Judgment :       26.04.2021. 

Judgment 

1.  The brief facts of the prosecution case is that the marriage of 

accused Ismail Hussain and the prosecutrix was held on 27.12.2013 as per 

Islamic Shariyat and thereafter, they lived as husband and wife. After 

three months of their conjugal life, her husband at the instigation of the 

other accused-persons started torturing her physically and mentally on 

demand of Rs.50,000/-. Thereafter, on 12.6.2014, at about 9-00pm, 
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accused Abdul Jalil called the informant-victim to his bed and asked her to 

provide wind with a hand-fan and at that time, while she was moving the 

hand-fan, accused Abdul Jalil taking the advantage of absence of other 

inmates there, forcibly grabbed her shutting her mouth, laid her down on 

the bed and committed rape against her will. Subsequently, on the next 

day, at about 9-00am, FIR named accused Abdul Khalil and Johirul Islam 

drove her away from her matrimonial home after assaulting her. It is 

further alleged that on 05.06.2014 also, at about 2-00pm, accused Abdul 

Khalil forcibly committed rape on her after making her naked while she 

was working in the house alone.  

2.   On receipt of the information to that effect, Baguan P.S. Case 

No.86/14 was registered u/s 498(A)/323/376/506/34 of the IPC and 

investigation was set in motion and after completion of the investigation, a 

charge-sheet was submitted against accused Abdul Jalil and Johirul Islam 

showing them as absconders u/s 376 of the IPC. 

3.  Thereafter, on appearance of accused Abdul Jalil and Johirul Islam 

before the learned committal court, the relevant copies were furnished to 

them and the case was committed to this court and thereafter, on 

6.1.2017, one of my learned predecessors was pleased to frame a charge 

u/s 376 of the IPC against accused Abdul Jalil and Johirul Islam and the 

contents of the said charge were read over and explained to both the 

accused persons to which they pleaded not guilty and claimed to be tried. 

Accordingly, the trial of this case commenced. 

4.  In the course of Trial, five witnesses were examined in support of 

the prosecution case which included the prosecutrix, the Medical Officer 

and also the Investigating Officer of this case and after the prosecution 

evidence concluded, the examination of the accused persons u/s 313 of 
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the Cr.P.C was conducted and their statements were recorded during 

which they accused declined to adduce any evidence. 

5.  Thereafter, I have heard arguments advanced by learned Public 

Prosecutor as well as the learned counsel for the accused and I have also 

perused the entire evidence in the case record.  

6. POINT FOR DETERMINATION:- 

(i) Whether the accused on 12.6.2014, at about 9-00pm accused 

Abdul Jalil and on 5.6.2014, at about 2-00pm, Johirul Islam forcibly 

committed rape on the prosecutrix in their house against her consent?  

DISCUSSION, DECISION AND REASONS:- 

7.  The PW1 identifying herself to be the prosecutrix proved her ejahar 

as the Ext.1. She deposed that juvenile accused Ismail Hussain married 

her and during their conjugal life, her husband, father-in-law, mother-in-

law and elder brother-in-law Johirul started torturing asking her to bring 

Rs.50,000/-. Thereafter, on a night, her father-in-law committed rape on 

her and while she reported the matter to her husband, she was cited to be 

a liar. Thereafter, on the next day, while she was busy in cleaning with 

broom, accused Johirul raped her. On reporting the matter, she was driven 

away from her husband’s house after assaulting her. Then she took shelter 

in her father's house and after 3/4 months, she got married with one 

Abdul Jabbar. She filed the ejahar while she was in her father's house. 

Police investigated the matter and her statement was recorded in the court 

and she was medically examined. She proved her statement as Ext.2 

recorded by Magistrate. 

8.  In her cross examination, PW1 stated that except accused Johirul, 

they used to live in a joint family after her marriage. She filed the 

complaint through court after one week of the occurrence. She further 

stated that her father-in-law raped her at night. The house of the brother 
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of her father-in-law named Saijuddin is situated near the place of 

occurrence. She further stated that at the time while her father-in-law 

committed rape on her, she shouted but nobody came to her.  

9.  PW2 Anowar Hussain deposed that the victim woman is his 

daughter. According to him, about five years ago, the occurrence took 

place but he was at Dimapur at that time. His victim daughter was married 

to accused Ismail and after about a month, accused Ismail demanded 

Rs.50,000/- from them which he could not pay and so, the accused 

persons ill-treated, assaulted her and drove her out prior to which accused 

Jalil also raped her and the accused Johirul also hugged her one morning. 

His victim daughter took shelter in their house and thereafter, filed the 

case. 

10.  In his cross examination, the PW2 stated that he came home from 

Dimapur after a week of the occurrence. He does not know the date, day 

etc. of any of the occurrences. He admitted that he did not stated before 

police that accused Johirul hugged his victim daughter. 

11.  PW3 Joynal Abedin deposed that about 2-3 years ago, one night, at 

about 9-00pm, Abdul Jalil went to his house looking for the victim woman 

who was his sister-in-law and at that time, he came to know that the 

victim woman was in the house of his brother Abdul Jabbar adjacent to his 

house and called her to his house. He further deposed that the victim 

woman told him that her parents-in-law and her husband used to beat her 

up for which she fled away and thereafter, she had gone away to her 

father's house.  

12.  PW4 Dr. M. Lagachu deposed that on 14.7.2014, while she was 

posted at Goalpara Civil Hospital, on that day, she conducted a medical 

examination upon the victim woman in connection with Baguan P.S. Case 

No.86/14 and on examination, she found the age of the victim to be below 
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18 years, there were no injuries over her body and private parts, no recent 

sign of sexual intercourse, pregnancy test was negative, vaginal pool 

collected and smear examined did not show any spermatozoa etc. as 

mentioned in detail in her medical report. She proved the medical report as 

Ext.3. In cross examination, this witness stated that the age was 

determined as per the X-ray report which may however vary up to two 

years.  

13.  The PW5 is Pinak Pani Nath who deposed that on 9.7.2014, he was 

posted at Baguan Police Station as ASI of Police and on that day, the OC 

received an ejahar through the court from the complainant and 

accordingly, Baguan P.S. Case No.86/14 was registered u/s 

498(A)/323/376/506/34 of the IPC and took up the investigations as 

directed and thereafter, he visited the place of occurrence with his staff, 

examined the witnesses, prepared sketch map vide Ext.4 and sent the 

victim woman for medical examination, got her statement recorded u/s 

164 Cr.P.C, collected the medical report from Goalpara Civil Hospital, 

arrested one of the accused etc and subsequently, he submitted the 

charge-sheet against the accused persons. He proved the charge-sheet as 

Ext.5. 

14.  In his cross examination, PW5 stated that houses of Shahjahan Ali, 

Hamid Master, Sahadot Ali are situated near the place of occurrence but 

except Shahjahan Ali, he did not examined the others. He further stated 

that he examined the victim on 9.7.2014 and her statement in the court 

was recorded on 14.7.2014 and during the intervening period from 

9.7.2014 to 14.7.2014, the victim woman was in her father's house. 

15.  The above is the evidence as a whole adduced by the prosecution. 

On close consideration of the evidence on record, it is noted that PW-1 the 

prosecutrix stated that her father in law namely the accused Abdul Jalil 
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had committed rape on her and thereafter on the next day, the other 

accused Johirul raped her. But the doctor PW-4 who had examined the 

prosecutrix did not find any injuries on her body as well as in her private 

parts. Even the doctor did not find any recent sign of sexual intercourse. 

There is nothing in the evidence that the prosecutrix resisted while she 

was allegedly raped by the 2 (two) accused 1(one) during the night time 

and the other in the next day morning.  Therefore, it goes to show that 

there was absence of total resistance to save her from the greed of the 

accused persons, who allegedly fulfilled their lust. It is also seen in the 

evidence that that prosecutrix did not make any hue and cry or raise halla 

while the accused-persons committed raped on her. Thus, surprisingly, no 

hue and cry or resistance on her part was ever made. Such fact is also 

duly corroborated with the medical evidence of PW-5 who has categorically 

stated that no injuries over her body and private parts were found and as 

such, there appears to be no medical evidence to support the offence of 

rape. There was also no sign of spermatozoa in the vaginal pool collected. 

Nothing was there was show her clothes were torn. Even there was no 

male pubic hairs in the private parts of the prosecutrix was found. It is 

derisible that the accused and the prosecutrix, in case of rape should be 

immediately examined as soon as possible. If this is not done as quickly as 

possible valuable evidence bearing on the guilt of the accused may be lost. 

In the present case, admittedly the medical examination of the victim was 

held after considerable lapse of time possibly due to delay in submission of 

the ejahar before the police by the prosecutrix which certainly go in favour 

of the accused. However, such delay was not properly explained. But the 

accused was never examined medically.  

16.  Apart from above, a conspectus of the evidence of the prosecutrix 

so far the aspect of penetration is concerned shows that the same is not 
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borne out of her statement. Even though the use of word penetration is 

not required, yet it must inferable from the evidence that it was so meant. 

Vaguely stating that the accused had raped her could not be a substitute 

for statutory mandate as contained in the explanation in the section 375 of 

the IPC without indicating the penetration aspect and as such, this type of 

evidence by the prosecutrix certainly goes in favour of the accused. Of 

course, as on today, the rape law u/s 375 of the IPC stands amended and 

includes all forms of sexual assault and is not just limited to penile / 

vaginal intercourse or hetro-sexual intercourse.   FIR Ext-1 indicates that 

at the date of receiving information by the ld. CJM, Goalpara was 20-06-

2014 whereas the alleged occurrence took place on 13-06-2014 when the 

victim allegedly suffered rape on 2 occasions by 2 accused. Then how 

delay of 6/7 days has been caused in lodging of FIR is not properly 

explained. In her FIR she has stated that accused Abdul Jalil taking 

advantage of absence of the other inmates of the house had committed 

rape on her. Thereafter on the next day morning, another accused Abdul 

Khalil forcefully committed rape on her. Interestingly in her testimony she 

had implicated accused Jahirul Islam to have committed rape on her 

instead of naming accused Abdul Khalil. In her FIR she had stated that the 

accused Johirul had driven her out of her matrimonial home. But in her 

testimony, she had implicated accused Johirul to have committed rape on 

her. Such contradiction and omission on her testimony before the court 

makes the prosecution case doubtful. No other witnesses except her father 

had supported her case. Father PW-2 also deposed in a different manner 

that the accused Johirul simply hugged her, which is not the case of the 

prosecution. This is another piece of contradiction / omission exists and is 

an indication of concoction of facts just to implicate the accused.  The 

deposition of the prosecutrix makes it manifest that the accused had not 
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issued any threats to her at any point of time. Therefore, she was free to 

narrate the incident t o any of her well withers or report the same to her 

other family members though she claimed to have narrated the 1st rape 

indecent to her husband, who did not believe her. But her husband was 

not brought before the court to depose. There is no evidence on record to 

suggest that the she has complained about the incidence to her mother in 

law or to her parents or to her near and dear ones. She did not report any 

of these 2 rape incident to the police initially. After about a week of the 

alleged incident she had filed a complaint to the court of law stating the 

alleged incident. It is in her evidence that after the alleged incident she 

had gone to her parental house and thereafter she got married with one 

Abdul Jabbar. Her own brother i/.e. PW-3 did not at all support the 

incident of rape. He simply stated that the victim had fled away from her 

matrimonial home due to torture by her husband. Thereby, suggesting 

that the victim did not tell her own brother about alleged rape incident. 

Further, if she would have disclosed about the rape incident to her own 

brother then he would have reported the matter to police immediately.  

The conduct of the prosecutrix, as discussed above, does not indicate even 

remotely that she was subjected to rape by the accused-persons even 

otherwise also, she appears to be healthy about having sound body as no 

abnormality was detected during her medical examination. There is no 

evidence to suggest that she was suffering from any ailment. On the other 

hand the accused Abdul Jalil is about 65 years old person and it would be 

very difficult to believe a person like Abdul Jalil will succeed in committing 

forcibly sexual intercourse upon a woman like the prosecutrix as such the 

testimony of the prosecutrix does not inspire any confidence and lack in 

credibility and reliability. Any person accused of rape is generally subjected 

to potency test in a Govt. hospital. Potency test is an examination 
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conducted to ascertain whether the person is physically capable of 

committing sexual intercourse but in the instant case no such test was 

performed upon the accused persons. In that view of the matter, there is 

no credible or trustworthy evidence on record to show that the accused 

had committed rape upon the prosecutrix. That being so, this court is of 

view that the prosecution has failed to bring home the charge leveled 

against the accused-persons. 

17.  Thus, on consideration of the entire aspect of the matter and after 

due appreciation of the evidence of the prosecution witnesses, this court 

finds that prosecution has failed to prove the case against the accused 

person beyond all reasonable doubt. 

18.  In the result, the accused-persons, named above, are not found 

guilty u/s 376 of the IPC beyond reasonable doubt and as such, they are 

acquitted of the said charge and set at liberty forthwith. Their bail bonds 

stands discharged. 

19.  A copy of the judgment shall be forwarded to the learned District 

Magistrate, Goalpara and also to the Superintendent of Police Goalpara for 

information and necessary action. 

Given under my hand & seal of the court on 26th day of April, 2021. 

 

 

(I. Ali) 
Sessions Judge, 

Dictated and corrected by me:             Goalpara. 

 

Sessions Judge, Goalpara. 

 

Continued to Appendix.. 
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Appendix: 

Prosecution Witnesses:   Prosecution Exhibit: 

PW1: Pinjira Khatun,    Ext.1:-Complaint Copy. 

PW2:- Anowar Hussain,    Ext.2:-Statement of Victim. 

PW3:-Joynal Abedin,   Ext.3:- Medical Report. 

PW4:- Dr. Mrinali Lagachu (MO),  Ext.4:-Sketch Map, 

PW5: Pinak Pani Nath(IO).    Ext.5:-Charge-sheet. 

       

Court witnesses:-Nil.    Defence Witness: Ni. 

 

 

Sessions Judge 
Goalpara 


