
IN THE COURT OF THE SESSIONS JUDGE

GOALPARA

Crl. Revn. No.24/19

Present:
Sri I. Ali, AJS,
Sessions Judge, Goalpara.

(1) Morjina Bewa @ Morjina and
(2) Faizal Hoque  …  Revisionists.

     Vs.

The State of Assam …  Respondent.

Mr. A. Ali, Advocate  ………..... For the revisionist.

Mr. B.K. Das, Public Prosecutor  … For the Respondent.

Date of hearing: 08.11.2021.

Date of judgment: 07.12.2021.

J U D G M E N T

1. This  revision,  u/s  397/399  of  the  Cr.P.C,  has been

preferred  by  revisionists Morjina  Bewa  @  Morjina  and

Faizal  Hoque against  the  order  dated  03.12.2018  and

subsequent orders passed by Mrs. J. Haloi, learned Judicial

Magistrate 1st Class, Goalpara in G.R. Case No.458/17 u/s

447/341/323/325  of  the  IPC whereby  the  learned  Trial

Court  decided that  the revisionists,  namely Morzina and

Faizal Hoque, are also to be tried together with the other



accused persons as per the provision of Section 319 of the

Cr.P.C.

  

2. I have heard learned counsel for the revisionists and

the learned  Public Prosecutor for the State.  I have also

perused the case record and the called for record of G.R.

Case No.458/17. 

3. The brief facts of the case is that informant Tomiron

Nessa lodged an ejahar with the Lakhipur Police Station

alleging  that  on  09.03.2017,  at  about  6:00am,  accused

Askar Ali  in  conspiracy with the other accused persons,

namely  Nur  Alom,  Nur  Amin,  Nur  Jamal  Hoque,  Bodiar

Zaman, Sodiar Zaman, Saharul Hoque, Mozammel Hoque,

Mejarul  Hoque,  Faizal  Hoque, Morjina Bewa, Rasida Bibi

and Nojmira Bibi  tried to dig earth from her land for the

purpose  of  construction  of  a  road  and  regarding  this

matter, a quarrel started between both the sides  and the

accused persons armed with  lathi,  rod etc. attacked the

informant  and  her  family  members  causing  injuries  on

their  persons  and also  snatched away Rs.15,000/-  from

the  pocket  of  Ajibor  Rahman,  the  husband  of  the

informant.  

4. On receipt of the ejahar, Lakhipur P.S. Case No.84/17

was registered u/s 147/148/447/325/326/294/379 of  the

IPC and on completion of investigation, police submitted a

charge-sheet  u/s  447/341/323/325  of  the  IPC  against



accused Askar Ali, Nurjamal Sk, Nozmira Bibi and Nur Alom

Hoque.

5. On appearance of the accused persons,  the learned

trial court framed charges u/s 447/341/323/325 of the IPC

against  the  charge-sheeted  accused  persons  vide  order

dated 03.05.2018 and the case posted for evidence.

6. During the course of trial,  informant Tomiron Nessa

was examined as PW1 whose cross examination was kept

reserved and during her examination-in-chief, she stated

that other two persons, namely Morzina and Faizal Hoque,

were  also  involved  in  the  commission  of  the  alleged

offences.   Thereafter,  vide  order  dated  03.12.2018,  the

learned trial  court  decided  that  said  Morzina  and Faizal

Hoque  are  also  to  be  tried  together  with  the  accused

persons named in the charge-sheet as per the provision of

Section  319  of  the  Cr.P.C.   Accordingly,  summons  to

accused Morzina and Faizal Hoque were issued.

7. Being highly aggrieved by the aforesaid order dated

03.12.2018 passed by the learned Judicial  Magistrate 1st

Class,  Goalpara,  the  revisionists  have  preferred  this

revision  petition  on  the  grounds,  inter  alia,  that  the

learned trial court has erred in law and facts in passing the

impugned order; that the learned trial court has failed to

apply judicial  mind in passing the impugned order; that

the learned trial court ought to have not passed the order



summoning the revisionist u/s 319 of the Cr.P.C. since the

discretion  under  the  section  has  to  be  exercised  very

sparingly and only when the court is satisfied that some

offence has been committed by such persons;  that the

learned trial  court  ought  to  have  not  passed  the  order

summoning the revisionists u/s 319 of the Cr.P.C merely

because  the  informant  has  mentioned the  name of  the

revisionists; that the learned trial court ought to have not

summoned the revisionists since the prosecution has not

filed  any  petition  for  summoning  them u/s  319  of  the

Cr.P.C and the learned trial court has failed to make any

objective  assessment  and  recorded  the  cogent  and

compelling  reasons  which  has  satisfied  the  learned trial

court to issue summons to the revisionists u/s 319 of the

Cr.P.C.   Under  the  circumstances  set  forth  above,  the

revisionists pray to set aside the impugned order.

8. The  learned  counsel  for  the  revisionists  submitted

that  it  is  evident  that  before  a  court  exercises  its

discretionary  jurisdiction  in  terms  of  Section  319 of  the

Code  of  Criminal  Procedure,  it  must  arrived  at  the

satisfaction that there exists a possibility that the accused

so summoned in all likelihood would be convicted and such

satisfaction can be arrived at inter alia upon completion of

the cross-examination of the said witness and for the said

purpose,  the  court  concerned may also  like  to  consider

other  evidence.  An  order  is  not  required  to  be  made

mechanically  merely  on the  ground that  some evidence



had come on record implicating the person sought to be

added as an accused.  In support of his submission, the

learned  court  cited  the  case  of  Kailash  Vs.  State  of

Rajasthan  &  anr.  reported  in  2008  Cri.L.J.  1914.  It  is

pointed out by the learned counsel for the revisionists that

merely  because  PW1  in  her  evidence  had  involved  the

revisionists,  that  by  itself  would  not  be  sufficient  to

exercise the powers under Section 319 Cr.P.C. 

9. The learned counsel for the revisionists also referring

the  case  of  Jaharul  Haque  &  ors  vs.  State  of  Assam

reported in 2013(4) GLT 84 submitted that an order u/s

319 of the Code should not be passed only because the

first informant or one of the witnesses seeks to implicate

other  person(s).  Sufficient  and  cogent  reasons  are

required to be assigned by the court so as to satisfy the

ingredients of the provisions. Such an evidence must be

convincing one at least for the purpose of exercise of the

extraordinary  jurisdiction.  The  learned  counsel  further

submitted that though both the revisionists were named in

the  F.I.R.  but  after  investigation,  they  were  not  found

involved with the commission of the alleged offence and as

such,  they  should  not  be  arraigned  as  accused  as  the

learned trial court while passing the impugned order did

not  record  the  compelling  reasons  of  satisfaction  for

arraigning the revisionists as the co-accused. 

10. In the revisional jurisdiction, the revisional court has



a limited power to see whether any irregularity or illegality

or any jurisdictional error has been committed by the trial

court for summoning the accused.

11. Provisions  of  the  Section  319  Cr.P.C.  is  quoted

below:-

Section 319 Cr.P.C.

"319. Power to proceed against other persons appearing to

be guilty of offence.

"1) Where, in the course of any inquiry into, or trial of, an

offence, it appears from the evidence that any person not

being the accused has committed any offence for which

such person could be tried together with the accused, the

Court  may proceed against  such person for  the offence

which he appears to have committed.

2) Where such person is not attending the Court he may

be arrested or  summoned,  as  the  circumstances of  the

case may require, for the purpose aforesaid.

3)  Any  person  attending  the  Court  although  not  under

arrest or upon a summons, may be detained by such Court

for the purpose of the inquiry into, or trial of, the offence

which he appears to have committed.

4)  Where the Court  proceeds against  any person under

Sub- Section (1) then-

(a)  the  proceedings  in  respect  of  such  person  shall  be

commenced afresh, and witnesses re-heard;



(b) subject to the provisions of clause (a), the case may

proceed as if  such person had been an accused person

when the Court took cognizance of the offence upon which

the inquiry or trial was commenced."

12. Turning  to  the  present  case,  it  is  found  that  the

informant, named Tomiron Nessa was examined as PW1

and  she,  in  her  evidence,  stated  that  on  the  date  of

occurrence, her husband Ajibor Rahman, returned home

after completing his Namaz.  The accused persons used to

go to their home through the the path belonging to the

informant  and  the  informant  (PW1)  while  prevented,

accused  Askar  threatened  her  and  also  threatened  to

construct a road through the land of PW1. At that time,

the  husband  of  PW1  came  forward  and  then  son  of

accused Alom Ali who is the son of accused Askar Ali and

his  wife  accused  Nazmira  brought  sticks  (lathis)  and

started assaulting Ajibor  Rahman,  the husband of  PW1.

Nazmina  and  Alom  raised  shouts  and  then  both  the

revisionists namely Marjina and Foizal Hoque and accused

Nurzamal arrived there and assaulted PW1, her husband,

her  son-in-law  Muslem Ali,  nephew Jamiruddin  and  her

uncle Mahammad Ali with sticks (lathis). Further, the PW1

was  also  the  victim  of  the  incident  who  was  all  along

present at the place of occurrence. Her evidence can not

be kept aside.  The informant (PW1) also mentioned the

names of the revisionists in the ejahar.  From the charge-

sheet  it  appears  that  the  Investigating  Officer  on



completion  of  the  investigation  submitted  charge-sheet

against  four  accused  persons  only,  namely  Askar  Ali,

Nurjamal Sk, Nozmira Bibi and Nur Alom Hoque but other

ten accused  persons  including  the  revisionists  were  not

sent up.  The learned trial court, in the impugned order

dated 03.12.2018, mentioned that during her examination-

in-chief, the PW1 has stated that another persons named

Morzina  and  Faizal  Hoque  were  also  involved  in  the

commission  of  the  offence  alleged.   Morzina  and Faizal

Hoque  are  also  to  be  tried  together  with  the  present

accused persons as per the provision of Section 319 of the

Cr.P.C and hence,  the learned trial  court  deems it  fit  to

proceed against Morzina and Faizal Hoque for offence u/s

447/341/323/325  of  IPC.    Accordingly  summons  to

accused  Morzina  and  Faizal  Hoque  were  issued.  There

cannot be any misconception about the legal position that

even if a person or persons are dropped by investigating

agency while filing the charge-sheet he can be arraigned

as the accused and the summons can be issued to face

the  trial  in  exercise  of  the  power  as  conferred  under

Section 319 of  the Cr.P.C.   Once examination-in-chief  is

conducted, the statement becomes part of the record. It is

evidence as per law and in the true sense, for at best, it

may  be  rebuttable.  An  evidence  being  rebutted  or

controverted becomes a matter of consideration, relevance

and belief, which is the stage of judgment by the court.

Yet it is evidence and it is material on the basis whereof

the  court  can  come  to  a  prima  facie  opinion  as  to



complicity of some other person who may be connected

with  the  offence.  Though  the  learned  trial  court  while

passing the impugned order did not record the compelling

reasons  constituting  her  satisfaction  for  arraigning  the

revisionists as the co-accused, but from the evidence of

the informant (PW1), it  appears that the involvement of

the revisionists in the alleged offence cannot be ruled out.

The power under  Section 319  Cr.P.C. can be exercised at

the stage of completion of examination in chief and court

does not need to wait till  the said evidence is tested on

cross-examination  for  it  is  the  satisfaction  of  the  court

which can be gathered from the reasons recorded by the

court, in respect of complicity of some other person(s), not

facing the trial in the offence.  There is nothing to show

that finding of fact recorded by the learned trial court are

perverse and based on no evidence or the learned trial

court has arrived a contrary conclusion from the evidence

available on record. 

13. On the foregoing discussion, this Court is of the view

that learned trial court rightly summoned the revisionists

under  Section 319 Cr.P.C. to face the trial, as there is no

illegality, irregularity, perversity or jurisdictional error in the

order  of  the  learned  trial  court  and  therefore,  no

interference is  warranted by this  Court  to  interfere,  the

order (s) passed by the learned trial court for summoning

the revisionists to face the trial in the present case.



14. In view of above mentioned scenario, this revision is

devoid of merit and is liable to be dismissed.

The revision is, accordingly, dismissed.

Send back the LCR with a copy of this judgment.

         Given under my hand and the seal of the Court on

this 7th day of December, 2021.

 Sessions Judge
                            Goalpara
                                                         

Dictated and corrected by me:

Sessions Judge, Goalpara.


