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Misc. case no. 01/21 

(Misc. Appeal no. 01/21) 

21-12-2021   Both the parties are represented by their 

respective learned Advocates. 

The present appeal u/o 43 rule 1(r) of the 

C.P.C. is directed against the order dated 14-08-

2020 passed by the learned Civil Judge, Goalpara 

in Misc. (j) case no. 15/2020 arising out of 

original T.S. no.  15/2020 renumbered as T.S. 

64/2020, whereby petition under order 39 rule 1 

and 2 read with section 151 of the CPC has been 

disposed of directing both the parties to maintain 

status quo with regard to the nature of the suit 

land, described in the above mentioned Title Suit 

as it was at the time of filing the suit in question. 

It is noted that, the respondents/ plaintiffs have 

filed the suit for declaration and permanent 

injunction and after service of summons, the 

appellants / defendants have appeared and 

therefore, the suit in question proceeded in usual 

course. Along with the Title Suit in question, the 

respondents/ plaintiff have also filed an 

application under order 39 rule 1 and 2 read with 

section 151 of the CPC with the prayer seeking 

an order of injunction to restrain the appellants / 

opposite parties from recording their names in 
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the record of rights in connection with the suit 

land as well as from alienating the suit land to 

any other person in any manner. After service of 

notices, none had appeared on behalf of the 

appellants / opposite parties in the said Misc. J 

case. Therefore, they were proceeded ex-parte 

vide order dated 14/08/2020 and order of ex-

parte status quo was passed by the learned Civil 

Judge, Goalpara in Misc. (j) case no. 15/2020. 

Hence, the present appeal was filed. The 

appellants/ Opposite parties have preferred the 

instant appeal on the ground that the impugned 

order dated 14/08/2020 is not sustainable in law 

and facts and suffers from application of judicial 

mind in passing the order in question. The said 

order is passed ignoring relevant provisions of 

law as the respondents / plaintiffs have no locus 

standi to file such Misc. (j) case no. 15/2020 in 

respect of the suit land in question. Along with 

the appeal, the application u/s 5 of Limitation Act 

was filed for condonation of delay in filing the 

appeal on the grounds mentioned in the 

application. The said application was registered 

as Misc. case no. 01/2020.  

I have heard the ld. counsel for the parties 

and considered the relevant materials on record 



Misc. case no. 1/21 (i/c Misc. Appeal 1/21)                                                     Page | 3 of 8 

along with the lower court record. The Ld. 

counsel for the appellants/ defendants submitted 

that summons were not duly served but the ld. 

court below passed the impugned order in a  

single day without following the mandatory 

provisions of law. It is also submitted that ld. 

court below had hurriedly passed the impugned 

order which is bad in law. The appeal of the 

appellants is not replied by the respondents/ 

plaintiffs but supported the impugned order and 

contended that it is correct and there is no 

illegality or infirmity in the impugned order. The 

respondents/ plaintiffs further denied the 

material contentions in the appeal. Accordingly, 

it is prayed to dismiss the appeal in question. 

Now coming to the petition u/s 5 of the 

Limitation Act, it appears that section 5 of the 

said Act contained the provision regarding the 

condonation of delay in filing the appeal which is 

reproduced herein for reference :- “Extension 

of prescribed period in certain cases. —Any 

appeal or any application, other than an 

application under any of the provisions of Order 

XXI of the Code of Civil Procedure, 1908 (5 of 

1908), may be admitted after the prescribed 

period, if the appellant or the applicant satisfies 
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the court that he had sufficient cause for not 

preferring the appeal or making the application 

within such period.”  Before disposing the appeal 

in question, this court propose to adjudicate the 

application of the appellants / Opposite parties 

u/s 5 of the Limitation Act for condonation of 

delay in filing the appeal in question. The 

learned Counsel for the appellants/ opp. Parties 

submitted that without proper service of notice, 

the learned Trial Court below proceeded ex-parte 

and disposed of the same vide order dated 

14/08/2020. It is claimed that the appellants 

came to know about the order only on 

21/02/2021 when the police showed them the 

order in question. Immediately, the appellants 

inquired the matter and obtained the certified 

copy of the said order. Thereafter, the appeal in 

question was filed. However, as the appeal in 

question could not be filed within 30 days from 

the date of the order in question the present 

petition u/s 5 of the Limitation Act was filed 

seeking condonation of delay in filing the appeal 

in question. On the other hand, the ld. counsel 

for the respondents/ petitioners side denied the 

contentions and prayed to dismiss the appeal 

being barred by limitation and without any merit. 
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In view of the above, it is no doubt true 

that the prescribed period of limitation for filing 

the appeal is 30 days from the date of the 

decree or order. Under section 5 of the 

Limitation Act, the delay in filing the appeal may 

be condoned and the appeal may be admitted 

after the prescribed period of the limitation if the 

appellant satisfies the court that he had 

sufficient cause for not preferring the appeal 

within such period. While deciding whether there 

is sufficient cause or not, the court must bear in 

mind the object of doing substantial justice to all 

the parties concerned. Sufficient cause is just the 

cause for which the appellants / Opposite parties 

could not blamed for their absence. Therefore, 

the appellants/ opposite parties must approach 

the court with a reasonable defence. Sufficient 

cause is a question of fact and the court has to 

exercise its discretion in the circumstances of the 

case in question. Now the question comes 

whether the appellants/ opposite parties have 

been able to show sufficient cause for not 

appearing in the proceedings of Misc. (j) 

15/2020 arising out of T.S. 15/2020 renumbered 

as T.S. 64/2020 before the ld. trial court. I have 

gone through the impugned order along with the 

trial court record. It is claimed by the appellants 
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that the notices of the Misc. (j) case no. 15/2020 

were never received by them and therefore, they 

failed to appear and contest the said case. Such 

contentions of the appellants at the outset 

appears to be incorrect as notices were served 

upon the appellants / Opposite parties on the 

addresses mentioned in the plaint of the Title 

Suit and on their failure to appear before the trial 

court in connection with the said Misc. Case 

although they have appeared in the Title Suit in 

question and contested the suit, the appellants / 

defendants were proceeded ex-parte in Misc. (j) 

case no. 15/2020. The process server in fact 

approached and served the notices on the 

appellants on their addresses and there is 

nothing to doubt that the reports of the process 

server. As such, the appellants / opposite parties 

cannot take the defence that the notices of the 

Misc. (j) case no. 15/2020 were not served upon 

them and therefore they failed to contest the 

said Misc J case. As such, there appears to be no 

sufficient ground or explanation for the 

appellants / opposite parties not to appear or 

contest the said Misc J case although they have 

appeared in the Title Suit in question from where 

the aforesaid Misc. J case arose. In that view of 

the matter, the appellants have failed to show 
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sufficient cause for not participating in the 

proceedings in connection with Misc. J case no. 

15/2020 before the ld. Trial court below. The 

appellants had opportunity to appear before the 

ld. trial court and contest the Misc. J case no. 

15/2020 but, failed to avail the opportunity. 

Despite having knowledge of the proceedings, 

the appellants appeared in Title Suit No. 64/2020 

but did not take any steps nor inquired about the 

Misc. J case no. 15/2020 which arose out of Title 

Suit case no. 64/2020. The appellants were well 

aware regarding the pendency of the suit as well 

as the injunction matter and had sufficient 

opportunity to participate in the proceedings of 

Misc. J case no. 15/2020 but no steps were 

taken by the appellant side. In that view of the 

matter, the appellants/ opposite parties failed to 

disclose sufficient cause for not appearing in the 

ld. Trial Court below when the Misc. J case 

15/2020 was taken up. Therefore, there is no 

merit or substance in the petition u/s 5 of the 

Limitation Act seeking condonation of delay of 

more than 200 days and same is liable to be 

dismissed. Accordingly, petition u/s 5 of 

Limitation Act stands dismissed. Consequently, 

the appeal in question, being barred by limitation  

also stands dismissed. However, parties are 
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directed to bear their own costs. Hence, both the 

cases being Misc. J 01/2020 and Misc. case no. 

01/2021 are disposed of on contest. 

Send back the LCR to learned Trial court 

below along with a copy of this order. 

 

District Judge, 
Goalpara. 


