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HIGH COURT FORM NO. (J)2 

HEADING OF JUDGEMENT IN ORIGINAL SUIT. 
_________________ 

 
Dist. Goalpara. 
 

IN THE COURT OF DISTRICT JUDGE, GOALPARA. 
 

Present:- Shri T.K.Bhattacharjee,  

District Judge, Goalpara. 
 

T.S.(D) No. 23 of 2016 
 

    Pritam Das  ............ Petitioner. 
  

-Versus- 
 

Kusum Kumari Das ..............  Opposite Party 
 
Appearance:- 

For the petitioner   : Sri. S. Ali, learned Advocate.  

For the Opposite Party  : Sri. A. Hussain, learned Advocate. 

Date of argument   : 14-12-2020. 

Date of Judgment   : 20-01-2021. 

 

and having stood for consideration to this day the court delivered the 

following Judgment: 

 

J U D G M E N T 

 

1. This is an application filed by the plaintiff/petitioner Pritam 

Das against the defendant/respondent Kusum Kumari Das with a 

prayer to grant a decree of divorce and allow dissolution of their 

marriage. 

2. The brief facts of the petitioner's case is that the petitioner 
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was married with the respondent on 07.03.2013 as per Hindu Law 

and customs as the petitioner and the respondent are both Hindus 

and thereafter, they started cohabitation at the residence of the 

petitioner at Azad Road, Bhatipara, Goalpara but right after the 

marriage there was unhappiness in their conjugal life and the 

respondent used to threaten the petitioner of committing suicide and 

she used to leave her matrimonial home frequently on her own will 

and further, egoism grew in her mind and she left the house of the 

petitioner on 01-03-2017. The petitioner further stated in his plaint 

that the respondent was having a love affair with another person and 

she was living in adultery and she was caught red handed and 

further she used to assault the petitioner physically and also threaten 

him. The petition of the petitioner also mentioned that no children 

were born to the litigating parties.  

3. On receipt of the notice of this suit, the respondent filed her 

written statement stating, inter alia, that the suit filed by the 

petitioner was not maintainable, that there was no cause of action 

for this suit, that the petitioner suppressed the real facts and the 

respondent denied that she was living in adultery. The respondent, 

however, admitted the solemnization of the marriage between her 

and the petitioner on 07.03.2013 and also stated that she is a 

teacher working at Halapakhri ME School. In the written statement, 

the respondent further stated that the petitioner had filed a false 

case and actually she was subjected to physical and mental torture 

and also threats and as such, the petition of the petitioner should be 

disposed with compensatory cost. 

4. Thereafter, upon the pleadings of the respective parties, this 

court was pleased to frame the following issues: 

(i) Whether the proceeding is maintainable ? 
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(ii) Whether there is cause of action for the suit ? 

(iii) Whether the petitioner/ husband and his family 

members subjected the respondent / wife to cruelty? 

(iv) Whether the respondent has developed love affairs with 

another person? 

(v)  Whether the respondent being the wife of the petitioner 

deserted the husband / petitioner without any just cause ? 

(vi)  Whether the petitioner is entitled to the decree of 

divorce as prayed for ? 

(vii) What relief the parties are entitled to ? 

5. Thereafter, this case proceeded for evidence during which 

5(five) witnesses were examined in support of the petitioner's case 

and 1(one) witness was examined in support of the respondent's 

case and all the witnesses were cross-examined. 

6. Thereafter, the arguments of the respective learned counsels 

of both the sides were heard in order to determine the matter at 

hand. 

DISCUSSION, DECISION AND REASONS : 

7.  The PW-1 was the petitioner Pritam Das who had instituted 

this suit against the respondent and from the case record, it is found 

that the petitioner submitted his examination-in-chief on affidavit and 

three other witnesses came forward to support his case and on the 

other hand, the respondent Kusum Kumari Das also adduced 

evidence and all the witnesses were duly cross examined by the 

other side.   
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8.  Now, therefore, on a careful scrutiny of the evidence on 

record, it is found that seven issues were framed on 27.11.2017 on 

the basis of the pleadings of the parties and both the sides were 

heard in order to come to a definite finding with respect to the 

dispute between the parties. However subsequently, another petition 

no. 18/2021 was filed jointly by the litigating parties u/o 23 rule 3 of 

the CPC with a prayer to allow the decree of divorce on compromise. 

9.  As regards Issue No.(i) which was framed in order to 

determine “Whether the suit was maintainable”, it is found that the 

respondent had taken a plea in the written statement that the suit of 

the petitioner was not maintainable without any further elucidations 

and in her examination-in-chief on affidavit, the respondent did not 

mention anything about maintainability and on the other hand, the 

testimony of the PW-1 shows that the petitioner and the respondent 

started their conjugal life at Azad Road, Bhatipara within the 

jurisdiction of this court after which there was a dispute between the 

parties and considering all the facts and circumstances, I am of the 

opinion that this issue is in favour of the petitioner and the same is 

decided accordingly.  

10.  As regards Issue No.(ii) which was framed in order to 

determine “Whether there is cause of action for the suit”, it is found 

from the evidence on record that the petitioner alleged that the 

cause of action of the suit arose on 01.03.2016 when the respondent 

left her matrimonial home permanently which fact was supported by 

the other witnesses and on the other hand, the respondent denied 

the numerous allegations made by the petitioner and also denied 

leaving the house petitioner on 01.03.2016 in her written statement 

and stated that she was driven out by the petitioner and his family 
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members and apparently there is a dispute between the parties and 

as such, there is cause of action for the suit and this issue 

accordingly decided in favour of the petitioner. 

11.  As regards Issue No.(iii) which was framed in order to 

determine “Whether the petitioner/husband and his family members 

subjected the respondent to cruelty”, it is found from the evidence on 

record that the petitioner and his witnesses have stated that the 

respondent used to leave her matrimonial home frequently on her 

own will but the respondent remained silent in this regard in her 

evidence before the court.  In the written statement, the respondent 

mentioned that the petitioner did not fulfill the marital obligation 

towards her and in his absence, she was subjected to torture by her 

in-laws and the petitioner caused physical and mental atrocity to her 

from time to time and she was treated like a servant and also 

threatened but in her evidence in chief on affidavit dated 14-12-2020 

she did not mention anything specifically and rather stated that she 

is willing to dissolve the marriage by way of a decree of divorce as it 

is impossible for her to lead conjugal life in future with her husband. 

Her cross–examination shows that she did not get any child and that 

she had been living separately from the petitioner since 2016 and 

that both of them i.e. her husband and herself have decided to go 

for a divorce. Therefore, from the testimony of the DW-1 it is 

apparent that she has failed to establish the fact that she was 

subjected to cruelty by her husband (petitioner) and his family 

members and as such this issue is decided accordingly against the 

respondent. 

12.  As regards Issue No.(iv) which was framed in order to 

determine “Whether the respondent has developed love affairs with 

another person” it is found from the evidence on record that the 

petitioner failed to disclose the proper identity of the person with 



Judgment of T.S.(D) 23/2016                                                       Page | 6 of 8 

whom the respondent was allegedly having a love affair even though 

the respondent was allegedly caught red handed with that person 

and apparently the allegation of adultery  was based on vague 

allegations and could not be established by evidence. Therefore, this 

issue is decided in favour of the respondent and against the 

petitioner. 

13.  As regards Issue No.(v) which was framed in order to 

determine “Whether the respondent being the wife of the petitioner 

deserted the husband / petitioner without any just cause” it is found 

from the case record that the petitioner stated in his plaint that the 

respondent left his house on 01-03-2016 but the case was filed on 

01-06-2016 which was only after 3 months or so and as such the 

ingredients of section 13(1-b) of the Hindu Marriage Act has not 

been fulfilled in the instant case and it cannot be construed that the 

petitioner had been deserted by the respondent which must be for a 

continuous period of not less than 2 years immediately preceding the 

presentation of the petition. Therefore, this issue is decided against 

the petitioner. 

14.  As regards Issue No.(vi) which was framed in order to 

determine “Whether the petitioner is entitled to the decree of divorce 

as prayed for” it is found from the above issues that the petitioner 

has failed to make out any of the grounds as mentioned in section-

13 of the Hindu Marriage Act which would entitle him to a decree of 

divorce but from the case record, it is found that both the parties 

had jointly filed a petition No.18/21 with a prayer to allow the decree 

of divorce on compromise and dissolve the marriage of the petitioner 

with the respondent. The respondent has also stated in her 

examination-in-chief on affidavit as the DW-1 that she is willing to 

dissolve the marriage by way of a decree of divorce as it has become 

impossible for them to lead conjugal life in future and from her cross 
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examination, it is found that she has been staying separately from 

the petitioner since the year 2016 and both of them have decided to 

go for a divorce. 

15.  I have perused the decision reported in AIR 2004 Patna 12 i.e. 

in the case of Prabhat Sekhar Vs. Punam Kumari and also the case of 

Jagsir Singh Vs Paramjit Kaur which was decided by the Hon’ble 

Punjab and Haryana High Court on 01.08.1997 and I have carefully 

gone through the available materials before me from which it is 

found that the dispute of the parties was referred for mediation but 

the outcome was unsuccessful and thereafter another endeavour 

was also made for reconciliation between the parties on 12.07.2017 

but there was no positive outcome and from the case record it 

transpires that the marriage between the parties took place on 7th 

March, 2013 but since 2016, the parties have been living separately 

and they have not cohabited with each other since then and 

apparently, the marriage between them has broken out irretrievably 

and both of them have now consented for dissolution of their 

marriage out of their own free will and therefore, taking into 

consideration all the facts and circumstances and also keeping in 

mind the ends of justice, I am of the opinion that the joint petition 

No.18/21 can be treated as a petition u/s 13(B) of the Hindu 

Marriage Act and the prayer for divorce by way of mutual consent 

can be granted at this stage by dispensing the gap period of six 

months as required u/s 13(B) of the Hindu Marriage Act and as such, 

I am of the opinion that the petitioner is entitled to a decree of 

divorce under the present facts  and circumstances and in view of 

the joint petition filed by the parties.  This issue is therefore, decided 

in favour of the petitioner. 

16.  As regards the issue No.(vii), which was framed in order to 

determine as to “What relief the parties are entitled to”, it is found 

from the plaint that the petitioner has simply prayed for dissolution 
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of the marriage with the respondent by a decree of divorce and the 

respondent also agreed to the grant of a divorce and in view of the 

above facts and circumstances, the prayer of the petitioner for 

granting a decree of divorce is allowed u/s 13(B) of the Hindu 

Marriage Act.  This issue is decided accordingly.     

ORDER 

 Accordingly, the suit of the plaintiff/petitioner is allowed and 

the marriage between the parties, namely Pritam Das and Kushum 

Kumari Das is hereby dissolved by a decree of divorce which will be 

effective from the date of the decree. However, no costs are 

imposed. 

Draw up the decree accordingly.  

Given under the hand and seal of this court on this 20th day of 

January, 2021. 

 

 

(T.K. Bhattacharjee) 
District Judge, Goalpara 

Dictated and corrected by me: 

 

 

District Judge, Goalpara 
  


