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IN THE COURT OF THE SESSIONS JUDGE :::::::: AT GOALPARA. 

            Present:-   Shri Imtiaz Ali, A.J.S. 

             Sessions Judge, Goalpara 

Criminal Appeal No. 09 of 2019 

 

Birju Shah                       …….. Appellant/ Accused 

                          -Versus- 

State of Assam                      …...… Respondent. 

Appearance : 

For the appellant   : Mr. M. Hoque, learned Advocate.  

/ accused  

For the respondent : Mr. B.K. Das, learned Advocate. 

Date of Argument :     22-03-2021.  

Date of Judgment :       19.05.2021. 

-Judgment- 

1.  This is an appeal preferred u/s 374 Cr PC by appellant Birju Shah 

against the judgment and order of conviction dated 10.04.2019 passed 

by the learned Chief Judicial Magistrate, Goalpara in G.R. Case No. 

2222/14 sentencing the appellant to undergo simple imprisonment for 

a period of 3(three) months and to pay a fine of Rs.10,000/- only, in 

default to pay the fine, simple imprisonment for 2(two) months with a 

direction to pay the fine amount to the victim Manoj Khatwe on 

realization. 
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2.  The brief facts of the prosecution case is that on 05.10.2014, at 

about 7-30pm, at Ananda Bazar, Goalpara, while victim Monoj Khatwe 

had gone to fetch water to a little distance from his railway quarter, 

the accused/appellant restrained him on the road and started 

quarreling and thereafter, dealt fist blows on various parts of his body 

and also caused serious injury on his right hand.  

3.  The police on receipt of an First Information Report to that effect 

registered a case vide Goalpara P.S. Case No.639/2014 u/s 

341/323/325/506 of the IPC and sprung up into the action of 

investigation and on completion of investigation, the police submitted a 

charge-sheet against the accused sending him up to stand trial for the 

offences punishable u/s 341/325 of the IPC.  

4.  On appearance of the accused before the learned trial Court, 

copies of necessary documents u/s 207 of the Cr.P.C. were furnished 

to him and considering the materials on record, the learned trial Court 

framed charges u/s 341/325 of the IPC against the accused person 

and the contents of the said charges were read over and explained to 

the accused to which the accused pleaded not guilty but claimed to be 

tried. 

5.  During trial, prosecution has examined as many as six 

prosecution witnesses including the Medical Officer and the 

Investigating Officer. The learned trial court examined the 

accused/appellant u/s 313 of Cr.P.C. wherein the appellant took the 

plea of total denial and declined to adduce any defence evidence. 
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6.  After hearing the arguments, the learned trial court passed the 

impugned judgment & order convicting the appellant as stated here-in-

above. Being aggrieved, the appellant/ accused preferred the present 

appeal. 

7.  I have heard arguments put forward by the learned counsel of 

both sides and carefully gone through the evidence on record. 

8.  Ld. counsel appearing for the appellant/ accused had argued that 

the conviction of the appellant /accused on the testimonies of the 

interested witnesses cannot be relied upon. Therefore , if the evidence 

of the prosecution side is carefully gone through, no case against the 

appellant/ accused is made out  worth convicting u/s 341 and 325 IPC. 

It is also argued on behalf of the appellant /accused that the ld. trial 

court had failed to appreciate the evidence in its proper perspective 

and as a result, the ld. trial court has misread the vital evidence and 

omitted to notice very vital points in favour of the appellant/ accused 

and in view of that matter, it is a fit case for allowing the appeal. On 

the other hand, ld. P.P. for the state has supported the impugned 

judgment of conviction and sentence. He argued that there is no 

discrepancies in the impugned judgment. Having regard to the above 

submission and considering the evidence on record, it is seen that the 

PW1 is the informant of this case who is the wife of the victim person. 

As per her testimony, at the time of occurrence while she was 

preparing food, her husband had gone to fetch water from a nearby 

tube-well. On hearing hue and cry, she went outside and saw the 

accused along with some other person were beating her husband. 

Immediately, she took her husband to the police station wherefrom the 
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police took the injured to Goalpara Civil hospital for necessary 

treatment. But due to non availability of doctors in civil hospital, the 

injured was shifted to Solace Hospital, Goalpara for medical treatment. 

Thereafter, she lodged the ejahar before the police. Her husband 

received injuries on his right shoulder and the bone of the right 

shoulder got dislocated. PW2 is the injured person in this case. As per 

his testimony, about 2 years ago at around 7:30 pm he had gone to 

fetch some water from a nearby tap which was situated outside his 

boundary. While he was returning with the water, some of his 

neighbours asked him to wait. Then he kept his bucket full of water on 

the roadside and he stared talking with the neighbours. At that time, 

the accused came and had thrown away the bucket filled with water. 

When the victim asked the accused about the reason of throwing away 

the water, the accused not only abused the victim with filthy language 

but also caused injury on his right hand shoulder as a result of which 

the right shoulder got dislocated. Some neighbours along with his wife 

had taken the victim to nearest police station wherefrom he was taken 

to Goalpara Civil hospital. However, due to absence of doctors in the 

Goalpara Civil Hospital, he was shifted to Solace hospital for medical 

treatment. His wife filed the case before the police. PW3 is known to 

both the parties. According to him, while he was sitting along with one 

Sarbesh Kumar in front of his residential quarter, the victim was seen 

fetching  water from a hand pump and after fetching the water, the 

victim kept the water aside and started talking with them. At that time, 

the accused came in a scooty and had thrown away the bucket filled 

with water. Thereafter, the accused had an altercation with the victim. 

After keeping aside the scooty, the accused had a fight with the victim. 
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As a result of the fight, the right shoulder joint of the victim was 

dislocated. PW-4 deposed that the incident took place about 1 and ½ 

years back at about 7 to 7:30 pm. At the relevant time, the victim was 

fetching water from a nearby hand pump. At that time, he was having 

talks with Bhanu Pratap Shah(PW3). The victim after fetching the 

water in a bucket kept the bucket aside and started having talks with 

them. At that point of time, the accused and another person came in a 

sccoty and water fell down from the bucket. As such, an altercation 

took place between the accused/appellant and the victim and 

thereafter, a fight also took place between them. Due to fight, the 

right hand shoulder of the victim got dislocated. The right shoulder got 

dislocated as the accused twisted the right hand of the victim. PW5 is 

the doctor who had examined the victim and found pain and swelling 

over right shoulder. He also found the shoulder of the victim dislocated 

and the injury was grievous in nature. Ext-1 is the injury report. PW6 is 

the Investigating Officer of this case. He is just a formal witness. He 

conducted investigation and on usual completion of investigation he 

submitted the charge-sheet, Ext4. Having regard to the above 

evidence as a whole, it is apparently seen that the injured has 

categorically stated that on the date of incident, the appellant/accused 

had injured his right hand for which his right shoulder got dislocated. 

There was also medical corroboration to that effect. Some of the 

witnesses also show the appellant /accused in quarrelling with the 

injured and thereafter, the incident of assault took place. Hence, it is 

seen that there is corroborative materials to establish the version of 

the injured person so far evidence of causing injury on the right hand 

of the victim by the accused/ appellant. On critical examination of the 
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above testimonies of the witnesses, it is absolutely clear that it was the 

accused/ appellant alone had caused injury on the right hand shoulder 

of the victim. There was no motive seen to falsely implicate the 

accused /appellant with the alleged offence. The testimonies of the 

injured as well as other witnesses cannot be discarded on the ground 

that they are interested witnesses. In fact, the injured is a competent 

and material witness. The presence of accused/appellant at the place 

of occurrence stands proved and almost all the PWs have categorically 

stated that it was the appellant /accused who had caused injury on the 

right hand shoulder of the victim and corroborates the version of the 

victim. Therefore, the statements of the aforesaid witnesses cannot be 

faulted in absence of any motive to falsely implicate the appellant/ 

accused. In the instant case, there is nothing on record to show that 

there was previous enmity nor there was intention preceding the 

incident of assault which was attributed to the appellant/ accused as 

alleged to have been caused. Thus, it is seen that after an altercation, 

a sudden fight took place and the appellant/ accused had caused injury 

on the victim. Therefore, having regard to the injury as seen from the 

medico legal report, the same was grievous in nature and fall u/s 325 

IPC. Therefore, to the above circumstances the appellant/accused can 

be treated to have caused voluntarily grievous hurt u/s 325 IPC. So 

far, section 341 IPC is concerned, the evidence of PW2 has clearly 

proved that he was wrongfully restrained by the accused/appellant and 

after having an altercation with him the accused/ appellant had caused 

injury on his right hand shoulder. In such circumstances, the offence 

under section 341 IPC has been proved by the prosecution beyond 

reasonable doubt. In the instant case, the occurrence took place as a 
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result of sudden quarrel between the accused/appellant and the victim, 

PW2 in regard to throwing of some water from the bucket belonging to 

the victim which was lying besides roadside. In course of the 

occurrence, an altercation took place between them and thereafter, a 

fight between them occurred in which the accused caused injury on 

right had shoulder of the victim as a result of which right shoulder of 

the victim got dislocated. In the instant case, it is seen that ld. trial 

court has vaguely considered the Probation of Offenders Act. It was 

simply observed in the impugned judgment that as the accused/ 

appellant restrained and inflicted grievous injury to the victim, ld. trial 

court was not inclined to give the benefit of probation to the 

accused/appellant, although, the accused/appellant was only convicted 

for the offence u/s 341 and 325 IPC for which that accused/appellant 

was sentenced for 3 months simple imprisonment. The maximum 

punishment for offence u/s 341 IPC is one month and for the offence 

u/s 325 IPC is 7 years. Therefore the benefit of probation could have 

been given in view of the provisions of the Probation of Offenders Act. 

But, while awarding sentence the relevant provisions of the said Act 

was not considered and it was only on the ground that grievous injury 

was caused, the ld. Trial Court did not give the benefit of this 

beneficial legislation to the accused/ appellant. It is also pertinent to 

mention here again that the incident took place because of keeping a 

bucket of water on the roadside. Moreover, the occurrence relates to 

the year 2014 and this revision is pending since 2019 and in the 

meanwhile, more than 5 years have elapsed and as such, no purpose 

will be served if the accused/appellant is sent to jail to undergo terms 

of sentence after lapse of such long time. In a case of State Of 



Judgment of C.A. No. 09 of 2019                                                          _________ Page | 8 of 9 

Maharashtra vs Jagmohan Singh Kuldip Singh Anand and others (2004) 

7 SCC 659, the Hon’ble Supreme Court while giving the benefit of 

Probation of Offenders Act has observed as below : “The learned 

counsel appearing for the accused submitted that the incident is of the 

year 1990. The parties are educated and neighbours. The learned 

counsel, therefore, prayed that benefit of Probation of Offenders Act, 

1958 may be granted to the accused. The prayer made on behalf of 

the accused seems to be reasonable. The incident is more than 10 

years old. The dispute was between the neighbours over a trivial issue 

of cleaning of drainage. The incident took place in a fit of anger. All the 

parties are educated and also distantly related. The incident is not such 

as to direct the accused to undergo sentence of imprisonment. In our 

opinion, it is a fit case in which the accused should be released on 

Probation by directing them to execute a bond of one year for good 

behaviour.” 

9.  Having considered every aspect of the matter and in view of the 

above discussion, this court finds no illegality, irregularity or 

impropriety in the impugned judgment recorded by the learned trial 

court u/s 341 and 325 IPC and this court feels that the impugned 

judgment be upheld but the sentence should be modified. 

Consequently, conviction of accused/ appellant is upheld for the 

conviction u/s 341 and 325 IPC. On consideration of the provisions of 

section 4 of the Probation of Offenders Act, it would be justifiable and 

tenable in law to release the accused appellant on probation of good 

conduct for a period of 1 year from today. 
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10.  Accordingly, the appeal is partly allowed with the following 

modification. Instead of sentencing the accused/ appellant to jail, he 

shall get the benefit of section 4 of the Offenders Act. Moreover, 

instead of sentencing him to undergo 3 months simple imprisonment  

u/s 341 / 325 IPC, the accused/ appellant shall file one surety to the 

tune of Rs 20,000 coupled with personal bond to the effect that he 

shall not commit any offence and shall be of good behaviour and shall 

maintain peace during the period of 1 year. If there is breach of any 

conditions, he will subject himself to undergo sentence before the 

Magistrate as per law. The bonds as stated aforesaid are required to 

be filed by the accused /appellant within 2 weeks from the date of the 

judgment. He is already on bail and continues to be so provided he 

executes the bonds as stated above to the satisfaction of the learned 

CJM, Goalpara, trial court. Accordingly, the appeal is disposed of. 

11.  Send back the LCR with a copy of the judgment to the learned 

Trial Court for necessary action and compliance. 

Given under my hand & seal of the court on 19th of May, 2021. 

 

 

(I. Ali) 
Sessions Judge, 

Goalpara. 
 

Dictated and corrected by me: 

 

Sessions Judge, Goalpara. 


