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IN THE COURT OF THE SESSIONS JUDGE AT

GOALPARA

                                   Present: -   I. Ali, AJS.
    Sessions Judge, Goalpara.

Criminal Revision No. 18/19

1) Anser Ali,

2) Bablu Hussain,

3) Mohinur Hussain @ Mohinur Islam,

4) Sahidul Islam … Revisionists.

                                    -Versus-

The State of Assam ..... Respondent.

Appearance  :

Mr. A. Ali, Advocate        ………. For the revisionists.

Mr. B.K. Das,  Public Prosecutor……For the respondent.       

Date of Hearing:    01.09.2021.                

Date of Judgment: 14.09.2021.

                                          -JUDGEMENT-

1. This revision has been preferred u/s 397/399 of the

Cr.P.C. by the revisionists,  namely 1) Anser Ali,  2) Bablu

Hussain,  3)  Mohinur  Hussain  @  Mohinur  Islam  and  4)

Sahidul Islam with a prayer to set aside the order dated

10.01.2019 passed by the learned Judicial  Magistrate  1st

Class,  Goalpara in  connection with G.R.  Case No.551/18

u/s  447/323/294/506 of  the  IPC vide  which  the learned

trial court ordered to proceed against the revisionists with
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the other accused person as per the provisions of Section

319 of the Cr.P.C. and directed to issue summons against

them.  

2. The  brief  facts  of  the  case  is  that  one Muslim Ali

lodged an ejahar with the Officer-in-Charge, Krishnai Police

Station  alleging  that  on  10.03.2018,  at  about  3:00am,

accused  Hafijul  Islam  along  with  two  other  unknown

accused persons trespassed into his house compound with

a view to commit dacoity by killing him and started hitting

the door of his house by a hammer.  When the informant

woke up hearing the sound and came out of his house by

opening the door, accused Hafijul Islam assaulted him with

the help of the other co-accused causing grievous injuries

to  him.   The  wife  of  the  informant  named  Hasnahana

Begum came near to him observing the incident and then

the informant asked her to bring a 'Dao' and thereafter, the

accused persons fled away from the spot.

3. On receipt of the ejahar, police registered a case vide

Krishnai P.S. Case No.60/2018 u/s 447/325/393/34 of the

IPC and took up the investigation and on completion of the

investigation  of  the  case,  the  Investigating  Officer

submitted a charge-sheet against accused Hafijul Islam @

Bhaity u/s 447/323/294/506 of the IPC.  In due course of

law, accused Hafijul Islam @ Bhaity appeared before the

learned trial court and the trial of the case commenced.
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4. During  the  course  of  the  trial,  the  informant  was

examined as PW1 and in his evidence, the PW1 implicated

the revisionists in connection with the case who were not

charge-sheeted. Thereafter,  the learned court below vide

the impugned order dated 10.01.2019 took cognizance of

the offences against the revisionists u/s 447/323/294/506

of the IPC and directed to issue summons against them as

per the provisions of 319 of the Cr.P.C. and accordingly, the

revisionists  received  the  summons  of  the  case  on

16.06.2019.

5. Being  highly  aggrieved  and  dissatisfied  with  the

aforesaid order dated 10.01.2019, the present  revision has

been preferred by the revisionists on the ground, inter alia,

that the learned trial court has failed to apply the judicial

mind in passing the impugned order; that the learned trial

court ought to have not passed the order summoning the

revisionists u/s 319 of the Cr.P.C. since the discretion under

the  section  has  to  be  exercised  very  sparingly  and  not

merely because the informant has mentioned the names of

the revisionists; that the learned trial court ought to have

not passed the impugned order as the informant(PW1) has

failed to mention the names of the revisionists in the FIR

though they are neighbours and well known to him; that

the  learned  trial  court  ought  to  have  not  summon  the

revisionists since the prosecution has not filed any petition
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for summoning them u/s 319 of the Cr.P.C. and as such,

the revisionists have prayed for setting aside the impugned

order passed by the learned court below.    

6. I have heard both the sides and also perused the LCR

that  has  been  received  in  connection  with  the  revision

petition in order to determine the following:

7. Point for determination:

Whether  the  impugned  order  dated  10.01.2019

passed by the learned court below in G.R. Case No.551/18

suffers from any impropriety, illegality etc. and sustainable

in law or required any interference by this court.

DISCUSSION, DECISION AND REASONS

8. I  have  carefully  perused  the  revision  petition,  the

impugned  order,  the  case  record  of  the  learned  Court

below. I have already heard the arguments advanced by

the learned Counsel of both the sides. A perusal of record

reveals that the learned Court below vide order dated 10-

01-2019 was pleased to proceed against the revisionist for

commission of offence u/s 447/323/294/506 IPC u/s 319

Cr.P.C. and ordered for summoning the said revisionists as

accused to the case. The ld. counsel for the revisionists has

submitted that this order was wrong and erroneous and

need interference from this court. On the other hand ld.

P.P. for the state submitted that the order under challenge
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had been passed after recording the evidence-in-chief of

the informant.  As such,  it  is  not a fit  case to allow the

revision petition which is liable to be dismissed.

9. Having regard to the above, let us go through the

provision of section 319 of Cr.P.C. which reads as follows:-

“319.  Power  to  proceed  against  other  persons

appearing to be guilty of offence.

(1) Where, in the course of any inquiry into, or trial of, an

offence, it appears from the evidence that any person not being the

accused has committed any offence for which such person could be

tried together with the accused, the Court may proceed against such

person for the offence which he appears to have committed.

(2) Where such person is not attending the Court, he may be

arrested  or  summoned,  as  the  circumstances  of  the  case  may

require, for the purpose aforesaid.

(3) Any person attending the Court, although not under arrest

or upon a summons, may be detained by such Court for the purpose

of the inquiry into, or trial of, the offence which he appears to have

committed.

(4) Where the Court proceeds against any person under sub-

section (1), then-

(a)  the  proceedings  in  respect  of  such  person  shall  be

commenced a fresh, and the witnesses re- heard;

(b)  subject  to  the  provisions  of  clause  (a),  the  case  may

proceed as if  such person had been an accused person when the

Court took cognizance of the offence upon which the inquiry or trial

was commenced. “

10. In this regard, it is settled law that power u/s 319
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Cr.P.C. is not only discretionary one but an extraordinary

power. It has to be exercised sparingly and only in such

cases where the circumstances of the case so demands. It

is not to be exercised because the magistrate is of the view

that some other person may also be guilty of committing

the offence. It is only where stringent and cogent evidence

occurs against a person before the court than such power

is required to be exercised. Of course, such power cannot

be exercised in a casual manner.

11. On perusal of record and charge-sheet dated 28-03-

2018, it appears that the names of the revisionists were

not mentioned in the charge-sheet as suspected accused

persons.  Names  of  the  revisionists  were  also  not

mentioned in the FIR. It was only during examination–in-

chief of the informant which was conducted on 10-01-19,

the  informant  stated  that  above  mentioned  revisionists

were present in the place of occurrence and instigated the

accused Hafizul Islam to assault the informant on his head

with  wooden  hammer.  Informant  also  stated  in  his

examination –in-chief that the revisionists were armed with

wooden hammer, knife and iron rod etc. But the informant

with the help of a “Dao” resisted the revisionists who fled

away from the scene of occurrence. However, in the FIR

the informant simply stated that the accused Hafizul Islam

@Bhaiti  along with two others after trespassing into the

house compound of the informant had hit the door of the

house  by  dealing  hammer  blows.  Hearing  sound,  the
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informant  got  up  and  when  he  opened  the  door  the

accused  Hafizul  Islam  assaulted  him  causing  grievous

injury on the person. Thus, it is seen that in his FIR he had

not named the present revisionists in commission of the

alleged  crime.  He  simply  stated  that  two  persons  were

present with the accused Hafizul Islam but in his evidence

in chief he not only named the four revisionists but also

claimed that they were armed with weapons. However, no

such weapons like knife, rod etc. were seized by the police.

Medical examination also did not find any grievous injury

on his person. Even the investigating officer obviously did

not  find  any  material  against  the  revisionists  during

investigation and as such, the revisionists were not charge-

sheeted. In the instant case, having regard to the above, it

appears  that  there  was  want  of  proof  relating  to  the

presence of the revisionists at the site of alleged incident.

As  stated  above,  section  319 Cr.P.C.  empowers  court  to

summon a  person  appearing  to  be  guilty  of  an  offence

during the trial. But such summoning of person is required

to be exercised sparingly. The standard of proof required

for summoning a person as an accused is definitely higher

than the standard of proof needed for framing a charge

against a accused person. Here in this case, the statement

of the prosecution witness, PW1 , has given an improvised

version  of  the  story  implicating  the  revisionists  to  be

present at the place of occurrence although the same was

not  mentioned in  his  FIR.  While  the FIR mentioned the
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name  of  Hafizul  Islam as  an  accused,  the  investigating

officer did not find the names of revisionists in commission

of  the  alleged crime on the  basis  of  materials  collected

during investigation.  The revisionists  were never charge-

sheeted and at the time of filing the charge-sheet against

the accused Hafizul, no one has filed any protest petition

then for not implicating the revisionists in commission of

the alleged crime. The evidence brought on record during

trial by way of statement of PW1, the informant, does not

show prima-facie the complicity of the revisionists as the

material brought on record appears to be not sufficient to

summon  the  revisionists  as  accused  persons.  As  stated

earlier, PW1 had improved his version only at the stage of

trial  by stating that  the revisionists  were present  at  the

place of occurrence. Even if the revisionists were presumed

to  be  present  at  the  place  of  occurrence,  that  by  itself

could not prove that they took part in the assault. It is to

be noted that, the improvement made by PW1 in stating

that the revisionists has instigated the accused Hafizul to

hit  on  the  head  of  the  informant  by  dealing  wooden

hammer blow was belied by medical report as relating to

the injuries on the person of  the informant.  Even if  the

improved versions are accepted, there is no possibility of

convicting the  revisionists  on the  basis  of  such versions

which are contradictory to the version found in the FIR. In

such  circumstances,  the  learned  trial  court  on  its  own

without  any  application  from  any  side  had  ordered  for



Judgment of  CR No. 18/ 19                                                              Page   9   of 10

issuance of summons to the revisionists in order to face

trial along with the accused Hafizul Islam . But the learned

trial  court  failed  to  make any  objective  assessment  and

record cogent and compelling grounds which has satisfied

the learned trial court for issuance of such summons to the

revisionists in order to face trial along with accused Hafizul

Islam. As apparent, the impugned order dated 10-01-2019

passed by the learned Trail court shows that there was no

such finding recorded before issuance of summons to the

revisionists.  As  such,  the  impugned  order  dated  10-01-

2019 has been passed so casually that it would defeat the

spirit of section 319 of Cr.P.C. The learned Trial Court ought

to have recorded compelling reasons that the revisionists

so  summoned  to  face  the  trial  along  with  the  accused

Hafizul are in all likelihood be convicted. But, the impugned

order having shown no compelling reasons for summoning

the revisionists is required to be interfered with. It merely

states that the revisionists were involved in commission of

offence but it did not deal with various aspects highlighted

above. 

12. Above  being  the  position,  the  order  dated  10-01-

2019  of  learned  Judicial  Magistrate  1st class,  Goalpara

passed in G.R. case no. 551/18 u/s 447/ 323/ 294/ 506 IPC

cannot be maintained and is set aside.

13. The revision is accordingly allowed and disposed of

without any costs. However, the trial against the accused
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Hafizul Islam shall proceed and the learned Trial court is

expected to dispose of the G.R. case no. 551/18 against

accused Hafizul Islam at the earliest, preferably within 3

months keeping in mind the findings in this revision not to

be construed as expression of opinion on the merits of the

main case. 

14. Send back the LCR with a copy of this judgment to

the learned Court below.

Given under my hand & seal of the court on 14th  of

September, 2021.

Sessions Judge,
Goalpara.

Dictated and corrected by me:

Sessions Judge, Goalpara.


