
MCR Case No. 108/2019

In The Court Of Judicial Magistrate 1  st   class, Goalpara

[MCR Case no. 108/2019]

u/S 125 of the Criminal Procedure  Code

Present : Dimpee Talukdar, AJS

Smti. Renuka R. Marak

W/O -Sri Frankline Marak
R/O – Gosaidhowa Village
P.S. - Lakhipur, Dist – Goalpara

                      .....................  Petitioner

-vs-

Frankline Marak

S/O – Lt. Bijoy Momin
R/O – Amguri Govt. L. P. School (Garo Medium)
P.S. - Lakhipur, Dist - Goalpara

                  ………….......... Opposite Party

Ex-parte Evidence recorded on :  01/04/2021

Ex-parte Argument heard on    : 11/08/2021

Ex-parte Final order passed on  : 11/08/2021

Appearing for the Petitioner    : Mr. G.B.Thapa, Learned Advocate.
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EX-PARTE FINAL ORDER

1. This is an application filed under Section 125 of the Cr.P.C. by the

petitioner   Renuka  R.Marak  seeking  maintenance  allowance  for

herself @ Rs.10,000/- (Rupees Ten Thousand) only per month and

for her son Anirash R. Marak @7575/- (Rupees Seven Thousand Five

Hundred Seventy Five) only per month, from her husband Franklin

Marak.

2. The  brief  contention  of  the  petition  is  that  the  petitioner  was

married to the opposite  party  on 23/02/1989 according to Indian

Christian Marriage Act  and since then they had been living their

conjugal life with peace and harmony. The couple gave birth to 5

children  out  of  their  wedlock,  namely  Gracy  R.  Marak,  Rahul  R.

Marak, Munstar R. Marak, Pinku R. Marak and Anirash R. Marak but

the  opposite  party  had  developed  extra  marital  affair  with  one

Ansila Momin and deserted the petitioner on 09/07/2019 and started

living  separately  with  the  said  Ansila  Momin.  Since  then  the

opposite party is not giving any maintenance to the petitioner and

their  son  Anirash  R.  Marak  who  was  studying  on  class  12.  The

petitioner being an ailing lady and having no source of income was

living in a state of destitution. Whereas the opposite party was a

Government service holder and he was earning around Rs. 45,000/-

(Rupees Forty Five Thousand) only per month.  It is stated that in

spite  of  having  sufficient  means  the  opposite  party  is  willfully

neglecting in providing any kind of maintenance to the petitioner as

such the petitioner has prayed for passing an order by directing the

opposite party to pay an amount of ₹ 10,000/- (Ten Thousand) only
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per month to the petitioner as maintenance and an amount of ₹

7575/-  (Rupees Seven Thousand Five Hundred Seventy Five) only

per month for her minor child Anirash R. Marak as per the provision

under section 125 Cr.P.C.

3. The opposite party in the instant proceeding had received the notice

but  he  did  not  appear  before  this  Court  and  abstained  from

submitting  the  written  statement  even  after  getting  several

opportunities as such the case has proceeded ex-parte against him.

4. During  the  course  of  the  trial  the  petitioner  examined  two

witnesses, herself as P.W.1 & one Silmon Marak as P.W.2 in support

of her claim.

Points for determination:

(a) Whether the opposite party being the husband of the petitioner

and having sufficient means neglected or refused to maintain the

petitioner and their minor child?

(b) Whether the petitioner is entitled to get maintenance from her

husband and if yes to what quantum?

Discussions, decisions and reasons thereof

5. The learned counsel for the petitioner submitted that the petitioner

is  legally  entitled  to  the  reliefs  as  prayed for  under  section  125

Cr.P.C. as the petitioner is the legally wedded wife of the opposite

party. P.W.-1 Renuka R. Marak who is the petitioner, in her deposition

has reiterated the facts contained in her petition filed under section

125 Cr.P.C. However owing to the ex-parte proceedings against the
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opposite party,  the evidence adduced on behalf  of  the petitioner

remained  un-rebutted  and  unchallenged.  I  have  considered  the

evidence  adduced  on  behalf  of  the  petitioner  as  well  as  the

submission  made  by  the  learned  counsel  for  the  petitioner.  It

transpires from the deposition of the PW-1 that the petitioner is the

legally married wife of the opposite party as she got married to the

opposite party on 23/02/1989 and she gave birth to 5 children out of

her wedlock. The petitioner has submitted the marriage certificate

of her marriage with the opposite party. It was further deposed that

the opposite party was working as a Headmaster in Amguri Govt.

L.P. School earning a monthly salary of Rs. 45,000/- (Rupees Forty

Five Thousand) only. The PW-1 deposed that the opposite party had

developed an extra  marital  affair  with  one Ansila  Momin and on

09/07/2019 the opposite party left his house and since then he has

been living with the said Ansila Momin and has stopped giving any

maintenance  towards  the  petitioner  and  her  son.  The  petitioner

being an ailing lady suffering from paralytic disease was not having

any source of income on her own as such she was living her life in

great financial hardship along with her minor child as such she had

filed  this  instant  case  seeking  maintenance  allowance  from  her

husband.

The  evidence  of  PW-2  is  fully  supportive  of  what  the  PW-1  has

stated.

6. From the discussion of the evidence on record which is un-rebutted ,

it  is  evident that the petitioner is the legally wedded wife of  the

opposite  party,  who,  in  spite  of  having  sufficient  income,  is

neglecting the petitioner and their son and is refusing to maintain
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them. Moreover, the opposite party had started living with another

lady leaving the ailing petitioner on her own plight. That being so,

the point for determination no.(a) is decided in affirmative and in

favour of the petitioner.

7. Section 125 of the Criminal  Procedure Code, 1973 is  a beneficial

social  legislation.  In  the  case  at  hand,  I  do  not  find anything  to

disbelieve  the  evidence  of  the  petitioner.  Her  evidence  has

remained  unchallenged.  Section  125  Cr.P.C.  being  a  beneficial

legislation, presumption shall go in favour of the petitioner as she

has established a prima facie case. That being so it is held that the

petitioner is entitled to receive maintenance from the opposite party

according o settled law as such the point for determination no.(b) is

decided in affirmative and in favour of the petitioner.

8. Now,  to  determine the  suitable  amount  of  monthly  maintenance

allowance of the petitioner and her son, it would be proper to find

out  the  starting  period  and  date  of  it.  The  first  party  stated

specifically  that  on  09/07/2019 she was  deserted by  the  second

party. So it is proper to allow the maintenance of the first party from

the said date i.e. from 09/07/2019. The income of the second party

is  taken  into  consideration  while  keeping  in  mind,  the  ever

increasing  price  index  of  essential  commodities  as  well  as,  the

requirements  of  an  adult  single  woman  to  ascertain  the  correct

amount  of  maintenance  allowance.  The  opposite  party  did  not

contest  the  case  and  also  the  petitioner  has  not  adduced  any

documentary evidence to prove the income of the opposite party.

The  petitioner  has  deposed  on  affidavit  that  the  opposite  party

earns Rs. 45,000/- (Rupees Forty Five Thousand) only per month as
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such this court accepts that the opposite party has sufficient income

to  provide  maintenance  to  the  petitioner  and  her  son.   After

considering all aspects like status, social background, cost of living

and capability of opposite party to pay, it is held that an amount of

Rs.  8,000/-  (Rupees Eight  Thousand) only per month for the first

party and Rs. 3,000/- (Rupees Three Thousand) only per month for

the son of the petitioner and the opposite party would be proper. 

9. Accordingly, the opposite party namely Franklin Marak is directed to

pay a total of Rs. 8,000/- (Rupees Eight Thousand) only per month

to the petitioner namely Renuka R. Marak and Rs.3,000/- (Rupees

Three Thousand)  only  per  month to  their  son namely Anirash R.

Marak as maintenance allowance from 09/07/2019. It is to be noted

here  that  the  maintenance  upon  the  son  of  the  opposite  party

namely Anirash R. Marak will come to an end once he attains the

age of majority.

10.Let a copy of this final order be furnished to the petitioner free of
cost. 

Given under  my hand and seal  of  this  Court  on  the  11 th day of
August, 2021.

                                   Dimpee Talukdar
Judicial Magistrate First Class, Goalpara
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A P P E N D I X

 Prosecution witnesses    :  PW-1 : Renuka R. Marak

                          PW-2 : Silmon Marak

 Defence witnesses  :    Nil

 Prosecution exhibits       :    Nil

 Defence exhibits            :    Nil

 Dimpee Talukdar 
Judicial Magistrate 1st Class, Goalpara
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