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JUDGMENT

1.

This claim petition has been filed under section 166 of the M. V. Act by the

claimants Mojira Khatun and Abul Asad the parents of the deceased Abdul Aziz praying for
compensation for the death of deceased Abdul Aziz who died in

a motor vehicle accident

dated 11.01.2018 at Fofonga involving vehicle bearing registration no-AS-1BC -7700 (Tata
Magic).

2.

The facts as enumerated in the claim petition is that on 11.01.2018, at about 1-

00 A.M., the deceased Abdul Aziz was travelling from Balbala towards Krishnai on NH way 37

by a vehicle bearing No.AS-18C-6625 (Auto Tempo) as a passenger and when they reached

Yr'

)'-s

nearglhe Weaving Centre at Fofonga Part-II another vehicle bearing registration no-AS-1BC
s.$]"'
*.$700
(Tata Magic) being driven in a rash and negligent manner came and hit the Auto
.-".
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Tempo due to which the deceased Abdul Aziz and one lahidul Ali sustained serious injuries

and had to be taken to Civil Hospital, Goalpara. However, the doctor's at the Civil Hospital
declared Abdul Aziz.as dead and Post Mortem Examination was conducted.

averred that

a

It

has also been

case was registered with Agia P.S being numbered as Agia P.S. case

no.9/2018 uls 279

I

33Bl 304 (A) IPC with regards to the said accident. It was also stated in

the said claim petition that the deceased was aged about 18 years and that he was

a

businessman by profession and used to earn about Rs 20,000/- per month.

3.

The Opp. Party no-L, Oriental Insurance Co. Ltd contested the case by filing their

written statement. The Opp. Party nos.2 and 3, the owner and the driver of the offending
vehicle contested the case by filing their written statement.
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Opp Party no-l, Oriental Insurance Co. Ltd in its W.S., besides denying all

the averments made in the claim petition took up the general pleas of defence and

has

furlher stated that the compensation claimed by the claimant side is excessive, exaggerated
and having no real basis.

5.

The Opp. Party nos.2 and 3, the owner and the driver of the offending vehicle in

their respective written statements admitted the factum of accident taking place

on

11.01.2018, at about 10-00 A.M. at Fofonga involving the vehicle bearing registration no-AS1BC

-7700 (Tata Magic). They have further stated that the opp.party no.3 had a valid driving

licence being no.l3332lGlplProff valid up

to 10.05.2019 and the offending vehicle was duly

insured being policy no. 32239013L120I81 t596 valid 13.03 .2024 at the time of accident and

that in case of any liability, the same would have to be borne by the opp.party insurer,

6.

Based upon such pleadings of both sides, the following issues were framed:

-*

(1) Whether Abdul Aziz died as a result of injuries sustained by him in the alleged

sP' '
tSS* motor vehicle accident

on dated 11.01.2018 involving vehicle bearing registration no-

AS-18C-7700 (Tata Magic) and whether the said accident had taken place due to rash

and negligent driving of the aforesaid offending vehicle?

(2) Whether the claimant side is entitled to any compensation, and if yes, to what
extent and by whom amongst the Opp Parties, the said compensation amount will be
payable?

7.

To prove the case, the claimant side examined only one witness. The Opp. Parfy

insurer side examined no witness.

8.

I have heard the arguments advanced

by from both sides and also perused the

materials on record:

DISCUSSION. DECISION AND REASONS THEREOF:'

9.

With regards to the ISSUE

NO

1 upon perusal of the pleading of both the sides,

the evidences tendered by the parties and the documents presented before this Tribunal the
following come into fore.
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The Claimants in their Claim oetition as well as in the evidence tendered

bv

Mojira Khatun as PW-1 has submitted that she was mother of the deceased and that on
11.01.2018,

at about 10-00 A.M., the deceased Abdul Aziz was travelling from

Balbala

towards Krishnai on NH way 37 by a vehicle bearing No.AS-1BC-6625 (Auto Tempo) as

a

passenger. She has further evidenced that when the Auto Tempo reached at Fofonga Part-il

another vehicle bearing registration no-AS-lBC -7700 (Tata Magic) came in

a rash and

negligent manner and hit the Auto Tempo resulting in the deceased Abdul Aziz and another

person namely Jahidul Ali sustaining serious injuries upon their persons. She has also
evidenced that after the accident the people who had gathered there sent them
Hospital, Goalpara where the doctor declared Abdul Aziz as dead.

It

to

Civil

has also been evidence

that a case being Agia P.S. case no.9/2018 u/s 279,338,304 (A) IPC was registered and
charge sheet (Ext.-2) filed in the case.

It

was also evidenced that the deceased was

a

businessman by profession and used to earn about Rs 20,000/- per month.

l

To buttress their claim the Claimants have Exhibited the copy of FIR of Agia

l

t

as (Ext.1), Charge sheet of Agia P.S. case no.9/2018 as (Ext.2), Seizure list

6

?lgNo.glZ018
\1o;|".,*J6F Agia P.S. case no,9/2018 as (Ext.3), Post mortem report of Abdul

$Sii:

P.S.

lS"Inquest report of Abdul

-*6irs[#:\'
-s'
9(b)
$-

Aziz as (Ext.4) and

Aziz as (Ext.s) before this Tribunal.

On perusal of the post mortem report (Exhibit-a)

it is seen that the cause

of

death of the deceased Abdul Azizis due to shock and haemorrhage as a result of head injury

t
I

which is ante moftem in nature. The Inquest Report (Exhibt-S) also indicates that the
deceased had suffered head injuries. That being so there is no doubt that the deceased

Abdul Azizhad died an un-natural death due to injuries sustained. . With regards to the fact

as to whether the deceased had sustained the injuries in the accident on 11.01.2018, at
about 10-00 A.M due to the vehicle bearing registration no-AS-lBC -7700 (Tata Magic).

The inquest (Exhibit-S) done by the Police on the basis of the initial GDE entry on
11.01.2018 indicates that the deceased Abdul Aziz, was aged about 28 years and the body
had suffered injuries in the head and chest and limbs and that the said injuries where due to

a vehicular accident. Furthermore on perusal of the evidence on record and also the
documents including the copy of FIR of Agia P,S. case no.9/2018 (Ext.1) it is seen that a FIR

was filed by Mojira Khatun before the Agia Police Station reporting about the said accident
and also about the death of the deceased Abdul Aziz. It is also seen that in the said FIR the

:

MAC CASII NO-39 OF 2018

the AS-18C -7700 (Tata Magic) was named as the accused. The Police

had

registered the case and conducted the investigation. During the investigation they had seized

the vehicle AS-18C -7700 (Tata Magic vide Seizure list (Ext.3). On completion of the
investigation the Police had thereafter filed the Charge sheet in Agia P.S. case no.9/2018
(Ext.2) naming the OP No 3 Najmul Husssain as the accused holding that the driver of the
offending vehicle had caused the accident due to rash and negligent driving of the vehicle
bearing registration no-AS-lBC-7700 that had caused the injuries upon the person of the
deceased leading

to his death and had submitted the charge sheet under section ls

279,

3044, 338,427 rPC.

There is no evidence to negate the factum of the accident taking place. Moreover

the OP NO 2 and OP NO 3 have themselves in their written statement admitted to the
accident having taken place as also the death of the deceased Abdul Aziz.

Therefore, thisTribunal is of the considered opinion that on 11.01.2018, at about
10-00 A.M, an accident had occurred involving tiie vehicle no-AS-l"BC^7700 (Tata Magic) in

F
X--L.r

whicftthe deceased Abdul

Aziz had

got seriously injured resulting in his death. With regards

fact as to whether the accident had occurred due to the rash and negligent driving of

the OP No 3. Upon perusal the copy of charge sheet of Agia P.S. case no.9/20i8 uls 279,
*gr'fll"-.
.rrff;' lld s
1*rf}'1.i'"' 304A, 338, 427 IPC, it is found that the police after completion of investigation, submitted
charge sheet against the opp.party No.3 Najmul Hussain. The submission of charge sheet
against the driver of the Tata Magic can be considered as sufficient evidence of rash and
negligent driving of the Tata Magic. In the absence of any evidence to the contrary, filing of
charge sheet, itself shows that the driver of the Tata Magic was driving the same in a rash
and negligent manner.

Therefore

it

can be concluded that the deceased Abdul Aziz, had died in

an

accident on 11.01.2018, at about 10-00 A.M. and accident had occurred involving the vehicle

no-AS-18C-7700 (Tata Magic) and the same was caused due

to the rash and negligent

driving of the OP No3 , Najmul Hussain.

10.

With reqards to ISSUE No 2. Since the factum of the accident of vehicle no-AS-

1BC-7700 (Tata Magic) occurring 11.01.2018, at about 10-00 A.M. has been established and

it has also been established that due to the said accident the deceased Abdul Aziz who

was

travelling in a Auto Tempo was seriously injured resulting in his death. And since it has also

{

I
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ished that the said accident had occurred due

to high speed and rash

driving of the driver of the vehicle i.e OP No 3 Najmul Hussain.
Tribunal has no hesitation to hold that the Claimant NO

L

As

and

such this

being mother of the deceased

Abdul Aziz is entitled to just compensation due to his untimely death. However, as per the
ration laid down in the case of Sarla Verma, Claimant NO 2, Abul Asad is not entitled to any
compensation. There, is nothing either in the Claim petition or the evidence tendered by the

PW-l that would indicate that Claimant No 2 who is father of the deceased was dependent
upon the deceased.

10

(a)

Now in order to fix the quantum of just compensation, this Tribunal would like to

first ascertain the income of the deceased and his age. With regards to the income of the
deceased the Claimant has tried

to portray that the income of the deceased was RS 20,0001-

per month. But the claimant side has failed to file any income certificate of the deceased.
Situated thus the income of the deceased cannot be taken into consideration.

Be that as

n*S*d*ased
t${itt";tribunal
?.4$oii'olt

it

may, in the absence'of any concrete proof of income of the

as well as there being no proof of the deceased being a skilled worker, this

has to fix the income of the deceased as notional income of

a

unskilled worker. At

this ;uncture we may rely upon the fixation of minimum wages of unskilled worker by the
Governmentof Assam vide notification no MWC.3 193

lPt-IIl 13405-07 dated 13.12.2018

at

Rs 7647.30 per month. That being so this Tribunal is inclined to take the income of the
deceased, who was a businessman selling grocery items to be in par with that of an unskilled

worker and fix the notional income of the deceased at Rs 7600/- . That being so the annual
income of the deceased may be taken as Rs 9L,200/-. The sum being lower than the taxable
income, there will be no tax deduction.

10

(b)

With regards to the age of the deceased, as per the claimant the age of Abdul

Aziz was about 18 years when he died. But the Post Mortem Report (Exhibit-a) discloses the

age of the deceased as 28 years. Even the Inquest Report (Exhibit-S) indicates two ages
one 18 years and the other 28. Since there is no other documentary proof nor is there any
proof to ascertain the age of the deceased this Tribunal is inclined to hold the age of the
deceased at the time of his death

to be 28 years on the basis of the Post Mortem

Report.

Hence, the multiplier as envisaged by the Sarla Verma Case (2009 (6) SCC 121) will be 17.

MAC
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tattititor and has been survived by his mother and father. However, as per Sarla Verma
only the mother will be considered as dependent and not the father of the deceased since
there is no proof on record to show that he was dependent on the deceased. As such 50
has to be treated as expenses of the deceased and the rest 50

o/o

Vo

contribution to his family.

Since the family itself is restricted to a small family the rate of 50 % will be applicable.

As such the loss of dependency will be

1) Annual income

:-

2)leduction of 50_ %

:- Rs 4_5,600/-

Multiplyer

Loss of Total

a -.*r$d
\$e-. r\a\\'l'O rd)

Rs 91,200/-

dependency :- Rs 4S,G00l-

Loss of annual

3)

:

Dependency

:-

x

:-

Rs7,75,2001-

17.

{

Furthermore as per the ratio rendered by the Hon'ble Apex Court in the case of

t$O$t*O.ffitional Insurance Co Ltd -vs- Pranay Sethi and others reported in 20t7 (16)
are to add 40

o/o

SCC

680 we

to the established salary of deceased as future prospect in case of persons

who do not have any fixed salary or are employed and who are below the age of 40 years.

In the instant case the deceased was a self-employed and also below 40 years and as such
40 % has to be added as future prospect.
Therefore Rs 7,75,2001- x 40

10

(e)

Also in the case

of

o/o

=

Rs 3,10,080/-

National Insurance Co Ltd

reported in 2017 (16) SCC 680

it

-vs- Pranay Sethi and others

has been held by the Hon'ble Apex Court that certain

other amounts have to be added under conventional heads and the amounts have also been
quantified. As such the same has also to be added while quantifliing the just compensation

to be awarded.

i

t
I
I

I
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of estate

:- Rs 15,000/-

Loss of parental

consortium :- Rs 40,000/-

3) funeral expenses

__

._ :- Rs 1"5.000/-

TOTAL :- Rs 70,000/-

10

(f)

From

the above

discussion and the reasons as stated aforesaid the total amount

for just compensation to be awarded is :-

Sl no

ParLicular

Amount

1

Loss of dependency

Rs 7,75,2001-

2

Future prospect

Rs 3,L0,080/-

3

Loss of parental consortium

Rs 40,000/-

4.

Loss of estate

Rs 15,000/-

5

Funeral expenses

Rs 15,000/-

6

Cost of treatment of the deceased

Nil

TOTAL JUST COM PENSTAION

Rs 11,55,2B0l-

/^

Y - .tAr$O

With regards to the question as to who is liable to pay the just compensation.

;*-..,$.iiiis Ttibrnul has already held the deceased Abdul Aziz, had died in an accident on
X*s\;p{ if .Of .ZO1B, at about 10-00 A.M. caused by the vehicle no-AS-lBC -770A (Tata Magic) due ro
p$r q:ttY the rash and negligent driving of the oP No3
, Najmul Hussain. The fact the offending
vehicle bearing registration no-AS-l8C-7700 (Tata Magic) was duly insured with the OP No

1

(Oriental Insurance Co Ltd) at the time of the accident is also not in dispute. Nor is the fact

that the OP No 3 Najmul Hussain was driving vehicle with a valid license. As such this
Tribunal is inclined to hold that the OP No 1 (Oriental Insurance Co. Ltd.) is liable to pay the

just compensation being awarded to the Claimant NO 1.

AWARD

12.

It

is therefore held that the Claimant No 1 Mojira Khatun is entitled for just

compensation of Rs 1L,55,280/- (Rupees eleven lakhs fifty five thousand two hundred eighty

only) with interest @ 9olo p.a. from the date of filing of the claim petition till realisation of the

award. The Opp. Pafty no-1,, Oriental Insurance Co. Ltd.
compensation so awarded to the claimant. Any sum already
adjusted with the award.

is directed to pay the just
paid to the claimant is to be
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OP NOl, Oriental Insurance Co. Ltd. is directed to pay the just
compensation so awarded to the claimant within one month from the date of receipt this
oroer.

14

Furthermore since

the

Claimant

No 1 will be

dependent upon the

compensation awarded and in order

to protect the claim amounts as per guidelines laid
down by Hon'ble Apex Court in the case of Jaiprakash v/s National Insurance Company
2010(2) T'A.C. 385 (SC) it is provided that out of the compensation Rs 11,55,280/- (Rupees
eleven lakhs fifty five thousand two hundred eighty only)

,

Rs 7,00,000/- (Rupees seven

lakhs only) shall be shall be kept in the fixed deposit in the name of Claimant No 1 in any
nationalized bank for a period of 5 years and the interest that accrue annually shall be paid

monthly to the claimant and the said monthly interest shall be credited automatically in the
saving account of the claimants. The original fixed deposit receipt shall be retained by the
bank in safe custody. The original pass book shall be given to the claimant along with the

photo copy of the FDR. The original fixed dep6sit receipts shall be handed over to the
claimants at the end of the fixed deposit period. No withdrawal shall be on the said fixed
deposit without permission of the Tribunal.

The rest of the compensation shall shall be disbursed to the Claimant No 1 uoon
an application so being made by them.

15

Case is disposed of accordingly and on contest.

16.

Copies

to be furnished to the parties forthwith.

Given under my hand and the seal of this court

on this 05th day of

Janurary, 2020.
(ShfOfrd iAccilem r{H*Jms
Trij,,,,r, *;

Memberfi6qfe;gp-

Motor Accident Claims Tribunal.
Goalpara.
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