
Page 1 of 17

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,

GOALPARA

G.R. 1042/14

U/S  447/323/506/34 of I.P.C.

STATE 

Vs

1. Fatiyar Ali and
2. Musst. Suratun Bibi

………………accused persons

PRESENT-DRISTISIKHA BARUAH, AJS

ADVOCATES APPEARED

For state        :- Ld. APP Gayetri Devi. 

For Accused        :- Soleman Hussain, Ld. 

Advocate

Evidence recorded on :- 23/05/2016, 19/09/2016,   

08/03/2018, 30/01/2019,  

09/12/2019.

Arguments heard on   :- 06/08/2021.

Judgment delivered on:- 17/08/2021.



Page 2 of 17

JUDGMENT

1. The gist of the prosecution case is that on 19/05/2014

a written FIR was lodged by the informant Md. Jalil Ali

against  the accused persons Md.  Hikmot Ali,  Fatiyar

Ali, Rubul Ali, Safiur Ali, Mainul Ali and Musst. Suratun

Bibi stating that on 08/05/2014 at about 8.30 A.M. all

the  accused  persons  entered  into  the  informant's

property in his village registered against his father late

Shella Sheikh. The accused persons forcefully without

any permission started to use foul language against

the  informant  and his  son  in  relation  to  land rights

issues that they also caught hold of the neck for the

informant and fell  to the ground and assaulted with

bamboo stick and caused injury. They also threatened

the life  of  informant.  That  there was delay in  lodge

filing of  FIR as  the matter  was to be settled in  the

village.  Hence  this  instant  FIR  was  lodged  with

Dhupdhara  P.S.  Case  No.  75/2014  u/s

147/149/447/325/506 of IPC against accused persons

Md. Hikmot Ali, Fatiyar Ali, Rubul Ali, Sofiur Ali, Moinul

Ali and Musst. Suratun Bibi.

2. Accordingly, investigation was handed over to ASI K.

Ahmed  who  submits  Charge-Sheet  against  accused

persons, namely; Musst. Suratun Bibi and Md. Fatiyar

Ali under section 148/447/294/323/506/34 of IPC. 

3. On appearance,  copy  was  furnished  to  the  accused

persons. After hearing both the sides and perusal of

materials  on  record  a  prima  facie  case  was  found
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against the accused persons Musst. Suratun Bibi and

Fatiyar  Ali.  Accordingly,  particulars  of  offence  u/s

447/323/506/34 of I.P.C. was read over and explained

to  the  accused  persons  to  which  they  pleaded  not

guilty and claimed to be tried.

4. Prosecution  side  has  examined  five  witnesses  who

were duly examined, cross examined by the defence

and discharged.

5. Statement of the accused persons was recorded u/s

313  of  Cr.P.C.  Defence  declined  to  adduce  any

evidence.  Arguments  are  heard  on  behalf  of  both

sides.

POINTS FOR DETERMINATION

6. Whether the accused persons, namely; Fatiyar Ali and

Musst. Suratun Bibi on 08/05/2014 at 8:30 A.M. have

committed  criminal  trespass  by  entering  upon  the

property  in  possession   of  the  informant  with  the

intent to commit offence, to intimate, insult or annoy

the  informant  and  thereby  committing  the  offence

punishable  u/s  447/34  of  I.P.C.  in  furtherance  of

common intention ? 

7. Whether the accused persons, namely; Fatiyar Ali and

Musst. Suratun Bibi on 08/05/2014 at 8:30 A.M. have

committed alleged acts of causing simple hurt to the

informant  and  thereby  committing  the  offence

punishable  u/s  323/34  of  I.P.C.  in  furtherance  of

common intention? 
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8. Whether the accused persons, namely; Fatiyar Ali and

Musst. Suratun Bibi on 08/05/2014 at 8:30 A.M. have

committed  alleged  acts  of  causing  criminal

intimidation to the informant and thereby  committing

the  offence  punishable  u/s  506/34  of  I.P.C.  in

furtherance of common intention? 

EVIDENCE ON RECORD

9. Perused the material evidences put to record by both

the sides.
10. PW 1/ Jalil Ali, states in her evidence in chief that

he is the informant of this case and knows the accused

persons.  That  the  incident  had  occurred  about  two

years ago in the morning 8:00-9:00 A.M. when he and

his son Rasidul Ali were ploughing in the field. That the

accused persons' land and his land boundary is shared

and his fence had fallen on the accused persons land.

When he went to pick up his fence then the accused

person Fatiyar assaulted PW-1’s sons hand with one

Khupuri. When PW-1 approached the accused he was

assaulted from behind by a tongal(Lathi) as a result he

immediately fell down. Then, Aker Ali, Jabed Ali, Joshim

Ali and Motleb Ali came and took PW-1 and his son to

the  hospital.  That  they  were  treated  in  Dhupdhara

Hospital. Ext. 1 is the FIR Ext.1(1) is the signature. 

11. PW-2/ Rasidul Ali states in his evidence in chief

that the informant is his father and that he knows the

accused  persons.  That  about  two  years  ago  the

incident had occurrence in the morning at about 7:30
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A.M. when he went to the agricultural field to put up

fence.  Then  the  accused  Fatiuar  and  Suratun  came

and assaulted him on the back with bamboo because

of which he received injury at his back and later he

was taken to hospital. 

12. PW-3 / Joshim Ali in his evidence in chief states

that  he  knows  both  the  informant  and  the  accused

persons. That the incident had occurred about 4 years

ago and he does not know the time. At the time of

incident  he  was  in  his  house.  That  when  he  heard

noise coming from informant Jalil’s house he went to

his house where he saw that Rasid was bleeding from

the injury at his hand. Rasid is son of Jalil.  That the

injured were taken to the hospital and he came back

to his house.

13. PW - 4 / Aker Ali states in his evidence in chief

that he knows the informant and the accused persons.

That the incident had occurrence about 4 years ago

about 09:00 A.M. That on the day of incident he was

working in the agricultural field when Jalil’s son Rasid

Ali came to ask money for going to college when Jalil

was working near him in the field. When Rasid came

for asking money Soratun and Fatiyar were working on

the field and when they saw Rasid they came out and

assaulted him with  Khupuri and Soratun and Fatiyar

assaulted Jalil and put him to ground. Later Rasid Ali

was taken to the medical by neighbours. Later he was

interrogated by the police.
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14. PW-5/ Kabiruddin Ahmed states in his evidence

in chief that on 19/05/2014 he was posted as A.S.I. at

Dhupdhara  P.S.  when  Jalil  Ali  had  lodged  an  FIR

registered as Dhupdhara P.S. Case No. 75/2014. That

he was handed over the charge of investigation of the

case.  That  he  accompanied  the  two  victims  for

conduct  of  medical.  He  reached  the  place  of

occurrence and started investigation, prepared sketch

map and recorded the statements.  He also directed

the  accused  persons  to  appear  in  police  station.

Medical  report  was collected.  Accused persons were

allowed  to  go  on  police  bail.  After  completing  the

investigation charge-sheet was submitted by SI Siraful

Hoque  against  accused  Suratun  Bibi  and  Fatiyar

Ali.Ext.2  is  the  Sketch  Map  wherein  Ext.2(1)  is  the

signature of the witness. Ext.3 is the Charge-sheet and

Ext.3(1) is the signature of SI Siraful Hoque which is

recognized by the witness. 
REBUTTAL BY THE DEFENCE

15. The learned defence counsel has however denied

all  the allegations made against the accused person

and has also denied adducing evidence in their favour

but, has relied upon the cross-examination of the PWs.

The following can be ascertained.
Cross examination of PW-1  

16. In his cross-examination PW-1 deposes that after

two  days  of  the  incident  he  lodged  the  FIR  at  the

Dhupdhara PS. That he does not know who wrote the

FIR and that the FIR was only read out to him. That the

place of  occurrence is  at  a distance ½ KM from his

house. That the accused persons’ house is at the place
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of occurrence. That his land is a bit shallow whereas

the accused persons land is bit higher. That the police

had  not  seized  the  fence.  That  there  are  no  other

persons’ house near the accused persons house.  That

Aker Ali is his brother and that the accused persons

are involved in a case with Aker Ali. That the accused

persons have also lodged a case against PW-1. That at

the time of occurrence he had not raised hue and cry.

That because he was assaulted with a stick he became

unconscious.  Remaining  questions  are  suggestions

denied by the witness. 
17. Cross-examination of PW-2 

PW-2 admits in his cross-examination that prior to the

incident he had land dispute relation with the accused

persons.  He  further  admits  that  there  is  a  pending

case against the accused persons and his family in the

DC Office. He also admits that the accused persons

have also lodged an FIR against  them on the same

incident. That there are no other persons houses near

the place of occurrence and that some other people

have  arrived  at  the  time  of  occurrence.  That  there

were no persons present from his family.  He further

states that because of his injury at his back there was

blood on the clothes which he had shown to the police.

Remaining questions are suggestions which are denied

by the witness.
18. Cross-examination of PW-3 

PW-3 in his cross-examination states that Jalil’s house

and his house is at a distance of 50-70 meters. That

between his and Jalil’s house there are houses of Aker

Ali,  Jobed  Ali,  and  Muzammil.  That  police  had
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interrogated  him.   Remaining  questions  are

suggestions which are denied by the witness. 
19. Cross-examination of PW-4

In his cross-examination he had deposed that Jalil and

Fatiyar’s  land  were  near  to  each  other  and  that

Fatiyar’s  land is  at  a height  of  4-5 feet  higher  than

Jalil’s land. He further states that Jalil and his land has

common boundary  and  Jalil  is  his  brother.  That  the

accused  had  lodged  one  case  against  Jalil.  That  he

does not remember the date of the incident. That the

police had interrogated him at Jalil’s house.  He also

states that after the incident Jalil started to work in the

field  along with  him.  That  Rashid  was  taken to  the

hospital  by  Motleb  Ali,  Joshim  Ali  and  Jabed  Ali.

Remaining questions are suggestions which are denied

by the witnesses. 
20. Cross-examination of PW-5 

In his cross-examination he deposes that the FIR was

instituted on 19/05/2014 at 3:10 PM and the incident

had occurrence on 08/05/2014. That the ejahar does

not reveal  the cause of delay of lodging the Ejahar.

There  was  no  other  house  near  the  place  of

occurrence. That he didn’t find any person living near

the place of occurrence. That he does not know about

any cross-case that the police station is at a distance

of 5 KMs from the place of occurrence and there is no

availability of vehicle to the place of occurrence. He

further  states  that  PW-1  Jalil  Ali  didn’t  say  in  his

statement before him that he was assaulted by  lathi

because  of  which  he  became  unconscious.  He  also

further  states that  PW-1 didn’t  state in  his  previous
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statement  before  him that  the  accused  Fatiyar  had

assaulted PW-1’s son with a khupuri. He also deposes

that  PW-1  had  not  mentioned  in  his  previous

statement before him that when he fell down Jabed Ali,

Jashim Ali and Motleb Ali had arrived. He also states

that Rashid Ali didn’t state in his previous statement

before him that accused Fatiyar had assaulted him in

his  back  with  a  lathi.  Further  he  states  that  PW-3

Jashim Ali also not stated before him in his statement

that he heard noises from Jalil’s house and saw Rashid

bleeding from his hand injury.  Further PW-4 Aker Ali

had also not stated previously in his statement before

him that he had seen Fatiyar and Suratun assaulting

Rasid with  Khupuri at his hand.  He also states that

PW-4  had  not  previously  stated  before  him  in  his

statement  that  accused  Suratun  and  Fatiyar  had

assaulted and put him to ground. 
ARGUMENTS BY THE DEFENCE

21. The  learned  defence  counsel  submits  that  the

informant had lodged this  case against  the accused

persons falsely and that no such incident had occurred

on the alleged day of incident. That there is no direct

evidence  or  eye  witness  to  the  alleged  incident

caused.  The  defence  also  states  that  there  was  a

delay  of  14-15  days  of  time  lodging  of  the  FIR  for

which no reasonable ground of explanation was been

able to be proved by the prosecution. That it is a cross

case  and  that  out  of  animosity  the  informant  has

lodged a false fabricated case. There are a number of

contradicting statements between the key witnesses.
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Where PW-1 states that he was assaulted from behind

by  a  tongal  (lathi) and  his  son  Rosidul  (PW-2)  was

assaulted with a khupuri on his hand. However, PW-2

submits  contradictory  statements  as  he  states  that

both the accused persons came and assaulted him on

his back with bamboo for which he received injury and

was taken to the hospital. Apart from that both the key

witnesses  PW-1 and  PW-2 had  admitted  to  the  fact

that  there  was  previous  animosity  relation  with  the

accused persons in relation to land boundary dispute.

There is no direct evidence as substantial enough to

prove  the  guilt  of  the  accused  persons  beyond

reasonable doubt.  Therefore, prosecution has failed to

bring home the charges against the accused persons

and the accused persons are liable to the acquitted

from the case.          
JUDICIAL DETERMINATION

22. I have considered the evidences on record in the

light of the arguments put forth by both sides.
23. Now, let us go to see the requirements of law.
Law:-    
Section 447 of IPC 

24. The essential ingredients of the offence u/s 447 of

IPC are as follows:-
(a) Whoever commits criminal trespass by entering  or

having  lawfully  entered  into  or  upon  property  in

possession of another 
(b) With  the  intention  to  commit  an  offence  or  to

intimidate, insult or annoy such person in possession 

is said to have committed offence punishable under

this section for criminal trespass. 

Section 323 of IPC 
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25. The essential ingredients of the offence u/s 323 of

IPC are as follows:-

(a) Whoever  except u/s 334, voluntarily causes hurt 
is said to have committed offence punishable under

this section for causing voluntary hurt.
Section 506 of IPC 

26. The essential ingredients of the offence u/s 506 of

IPC are as follows:-
(a) Whoever commits offence of criminal intimidation

by  threatening  to  cause  injury  to  his  person,

reputation or property
(b) Or to the person or reputation of anyone in whom

that person is interested
(c) With the intention to cause alarm to that person or

to cause that person to do an act which is illegal or

to omit to do a legal act
(d) To avoid such threat 
(e) is  said  to  have  committed  offence  punishable

under this section for causing voluntary hurt.

27. Now looking back at the evidence it is seen that

the alleged incident as narrated by the informant is

that on 19/05/2014 a written FIR was lodged by the

him  against  the  accused  persons  Md.  Hikmot  Ali,

Fatiyar Ali, Rubul Ali, Safiur Ali, Mainul Ali and Musst.

Suratun Bibi stating that on 08/05/2014 at about 8.30

A.M.  all  the  accused  persons  entered  into  the  his

property in his village registered against his father late

Shella Sheikh. The accused persons forcefully without

any permission started to use foul language against

him and his son in relation to land rights issues that

they also caught hold of the neck of him and fell to the

ground  and  assaulted  with  bamboo  stick  stick  and
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caused  injury.  The accused  persons  also  threatened

the life of informant. That there was delay in lodging

the  FIR  as  the  matter  was  to  settle  in  the  village.

Hence this instant FIR was lodged. 
28. PW-1 informant Jalil  Ali  and PW-2 Rasidul  Ali  are

father and son who in their alleged incident as stated

in the FIR stated that they have been assaulted by the

accused persons. PW-1 in his evidence stated that he

was assaulted with the  tongal(lathi) whereas his son

PW-2  was  assaulted   on  his  hand  with  a  khupuri.

However,  PW-2  in  his  evidence  in  chief  states  that

both the accused persons came and assaulted him on

his back with bamboo. Because of which he received

injury  and  was  later  taken  to  the  hospital.  Here  a

contradiction can be seen. Further PW-2 in his cross-

examination  had  admitted  that  there  was  no  other

persons house near the place of occurrence and that

some  other  people  have  arrived  at  the  time  of

occurrence.  There  was  no  person  present  from  his

family. Point to be noted here is that PW-4 Aker Ali who

in  his  evidence in  chief  states  that  he was working

with the informant in the agricultural field at the time

of  occurrence.  Further  in  his  cross-examination  he

deposes that  he and Jalil  shares land boundary and

Jalil  is  his  brother.  Here  a  contradiction  is  seen

between the statement of PW-2 and PW-4 where PW-2

denies the presence of any family member at the time

of  occurrence  whereas  PW-4  states  that  he  had

witnessed the accused persons assaulting the victims

in his presence. 
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29. Apart  from  that  PW-5,  the  Investigating  Officer,

clearly deposes in his cross-examination admits that

PW-1 did not state in his previous statement that he

was assaulted by a lathi because of which he became

unconscious nor did he state that accused Fatiyar had

assaulted PW-1’s son with a  khupuri. He also admits

that PW-1 failed to state in his previous statement that

when he fell down Jabed Ali, Joshim Ali and Motleb Ali

had  arrived  nor  did  PW-2  Rasid  Ali  states  in  his

previous statement that accuse Fatiyar had assaulted

on his back with a lathi. For PW-4 Aker Ali, he has not

previous stated that he had seen the accused persons

assaulting Rasid with  khupuri at his hand nor did he

states that he had seen accused Suratun and Fatiyar

assaulting PW-1 and putting him to the ground. 
30. Considering the above evidence at hand it is seen

that there are viable contradictory statements made

by the witnesses and none had corroborated each the

alleged incident. Apart from that there is no seizure of

blood  in  fused  cloths  or  any  weapon  e.g.,  lathi or

khupuri to  substantiate  the  allegation  of  the

prosecution.  

DECISION
31. Considering the said,  this Court is of the opinion

that there is no strong and cogent evidences to prove

the  guilt  of  the  accused  person  beyond  reasonable

doubt under the following heads. 
32.       CHARGES U/S 447 OF IPC :-

Considering the definition of section 447 IPC which

states  that whoever  commits  criminal  trespass  by

entering  or  having  lawfully  entered  into  or  upon
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property in possession of another with the intention

to commit an offence or to intimidate, insult or annoy

such person in possession shall be punish under this

section. But Owing to the discussion held above, the

guilt of the alleged offence has not been established

successfully therefore no offence under section 447

IPC  is  committed.  Whereby  it  is  alleged  that  the

accused  person  have  entered  the  land  of  accused

person  unlawfully  on  08/05/2014  at  08:30  AM.

Therefore  offence  u/s  447/34  I.P.C.  is  not

committed  by  the  accused  persons  in

furtherance of common intention. 

33.       CHARGES U/S 323 OF IPC :-
Considering the definition of section 323 IPC where it

states  that  whoever   except  u/s  334,  voluntarily

causes  hurt  shall  be  punish  under  this  section.  But

owing to the discussion held above,  the guilt  of  the

alleged offence has not been established successfully

therefore  no  offence  under  section  323  /34  IPC  is

committed.  Whereby  it  is  alleged  that  the  accused

persons  had  committed  alleged  acts  of  hurt  to  the

informant and his son on 08/05/2014 at about 08:30

AM.  Therefore,  offence  u/s  323/34  I.P.C.  is  not

committed  by  the  accused  persons in

furtherance of common intention.

34.       CHARGES U/S 506 OF IPC :-
Considering the definition of section 506 IPC where it

states  that  whoever  commits  offence  of  criminal

intimidation  by  threatening  to  cause  injury  to  his

person,  reputation  or  property  or  to  the  person  or
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reputation  of  anyone  in  whom  that  person  is

interested with the intention to cause alarm to that

person or to cause that person to do an act which is

illegal or to omit to do a legal act to avoid such threat

shall  be punish under this section. But owing to the

discussion held above, the guilt of the alleged offence

has  not  been  established  successfully  therefore  no

offence  under  section  506/34  IPC  is  committed.

Whereby it is alleged that the accused persons have

committed alleged acts of hurt to the informant and

his son on 08/05/2014 at about 08:30 AM. Therefore,

offence u/s 506/34 I.P.C. is not committed by the

accused  persons in  furtherance  of  common

intention.
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ORDER

35. In light of the aforesaid discussion, it is in my opin-

ion that  the prosecution has failed to prove beyond

reasonable doubt that the accused persons, namely;

Musst. Suratun Bibi and Fatiyar Ali on 08/05/2014

at 08:30 A.M. had committed any offence under  sec-

tions 447/323/506/34 of IPC.

36. Accused person  Musst. Suratun Bibi  and Fati-

yar Ali  are acquitted of the offence punishable u/S

447/323/506/34 of  IPC and are set at liberty forth-

with.  Bail  Bonds  shall  be  extended up to  6  months

from today.

37. The case stands disposed of on contest.

38. Given under my hand and the seal of this Court on

this 17th  day of August, 2021.

 Typed and corrected by me:        Dristisikha Baruah

   JMFC Goalpara
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APPENDIX

1. Prosecution witness:
PW 1 : Jalil Ali
PW 2 : Rasidul Ali.
PW-3 : Joshim Ali.
PW-4 : Aker Ali.
PW-5 : Kabiruddin Ahmed.

2. Defence witness
None

3. Prosecution Exhibit.
Ext.1 : Ehahar.
Ext.1(1) : Signature of PW-1 / Informant.
Ext.2 : Sketch Map.
Ext.2(1) : Signature of PW-5. 
Ext.3 : Charge-Sheet.
Ext.3(1) : Signature of SI Siraful Hoque. 

4. Defence Exhibit.
None.
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