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Assam Schedule VII, Form No. 133
FORM  NO. (J) 3

HEADING OF JUDGMENT IN APPEAL

District: Goalpara.

IN THE COURT OF CIVIL JUDGE :  GOALPARA.

Present:-  Mr. A.Kader, AJS,
 Civil Judge, Goalpara.

Friday the 01  st    day of July, 2022.

Money Suit  No. 05 of  2018

          Mr. Kashem Ali  ………    Plaintif

                     -Versus-

  (1) Sahar Ali Mondal 
 (2) Tahidur Rahman      ……   Defendants

The  suit coming  for final hearing on  04/06/2022 in

the presence of- 

Mr. J.C. Das, Mr. S. Islam & Mr. Tapan Bora     

Learned advocate for the Plaintif.  

Mr. Abusama Ahmed: Learned advocate for the 

Defendants.

 And  having  stood  for  consideration  on  this  01st

day of July, 2022  the Court delivered the following

Judgment:
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::: J U D G M E N T:::

1. This suit is filed claiming Rs. 6,75,000/- along with

interest  @ 8% p.a.  from the defendants.  The plaintif

and the defendants were known  to each other since

long. The defendants on many earlier occasions taken

loan from the plaintif for business purposes and also

returned the money. In the month of January, 2017, the

defendants  approached  the  plaintif  for  loan.  The

plaintif agreed with the request of the defendants and

granted loan of Rs.  6,75,000/- on 05-01-2017 without

executing  any  written  agreement.  The  defendants

promise to re-pay the loan within six months but failed

to re-pay the loan within six months, later on, entered

into a written agreement on 16-07-2017 in presence of

witnesses, and also promises to re-pay the loan within

six  months  on  or  before  31-12-2017.  However,  the

defendants after expiry of the period did not return the

money even after receiving legal notice issued by the

plaintif. Hence, the present suit is instituted. 

2. The  defendants  submitted  written  statement

stating inter-alia that there is no cause of action, suit is

not maintainable and allegations made in the plaint are

false and fabricated. The plaintif on 16-07-2017 sold 20

quintal  black  lentil  worth  of  Rs.  75,000/-  to  the

defendants. Due to cash problem, the defendants could

not  pay  the said  money immediately  to  the  plaintif.

Hence,  for  the  satisfaction  of  the  plaintif,  the
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defendants signed two blank stamp papers and handed

over the same to the plaintif and promise to pay the

amount immediately. After some days, the defendants

paid Rs. 50,000/- in cash to the plaintif and remaining

Rs.  25,000/-  was  to  be  paid  when  the  signed  blank

stamp papers would be returned.   

3. After hearing both the parties and considering the

averments  made in  the  pleadings  of  the  parties  and

also considering the documents, altogether  7 (seven)

Issues were   framed. 

4. During  the  course  of  trial,  the  plaintif  adduced

evidence of 5(five) P.Ws  as follows-

  (i) P.W.-1: Kashem Ali (Plaintif).

 (ii)  P.W-2:  Aslam  Moniruddin  (witness  of
agreement).

  (iii) P.W-3: Fajar Ali (witness of agreement).

 (iv) P.W-4: Sattar Ali (witness of the transaction).

 (v) P.W-5: Harej Ali (writer of the agreement).

   The plaintif also submitted following documents-

(i) Ext.-1:  Agreement dated 16-07-2017.
(ii) Ext.-2: Advocate Notice. 
On the other hand, defendant’s adduced evidence

of 2 (two) D.Ws. as follows:
(i) D.W-1: Tohidur Rahman (Defendant No.2)
(ii) D.W-2: Shahar Ali Mondal (Defendant No.1)

5.  Learned  counsel  for  the  plaintif  Mr.  J.C.  Das

submitted that the defendants took the plea that the
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stamp  papers  were  blank  with  a  view  to  defeat  the

claim of the plaintif. The defendants projected separate

and concocted story about selling of 20 quintal black

lentil. The plaintif has successfully proved the case and

entitled to a decree as prayed for.

6. Learned counsel for the defendants Mr. Abusama

Ahmed submitted that the  plaintiff/ P.W-1 stated in

his evidence that the money of Rs. 6,75,000/- was paid

to the defendants in the pharmacy one Ramjan Ali and

in his presence but said Ramjan Ali was to be a vital

witness,  not  brought  by  the  plaintif  as  witness.  The

plaintif  also  stated  that  he  borrowed  Rs.  1,75,000/-

from one Ahad Ali but the said person was not called as

witness. The plaintif did not state in his evidence about

presence  of  the  P.W-4:  Sattar  Ali,  Nur  Mohammed,

Harmuj  Ali  and  other  3/4  persons  at  the  time  of

transaction.  The  P.W-4  stated  that  he  counted  the

denomination but failed to give detail description of the

notes.  The P.W-1 is  not an income tax payee and he

failed to pay his bank details to prove his income. The

transaction  took  place  during  the  period  of

demonetization  so  it  was  not  permitted  to  withdraw

more than Rs. 4,000/- in cash from bank. 

6(i).   Learned counsel also submitted that the PW-3 as

well as PW-4 is not attesting witness of the agreement.

There are three attesting witnesses in the agreement

out of them, only PW-2 was brought and examined as
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witness  and  rest  two  attesting  witnesses  was  not

produced.  The  license  of  the  deed  writer  PW-5  was

already expired and he was not legally competent to

draft  a  deed.  The  story  of  the  plaintif  is  totally

unreliable  and  he  is  a  resident  of  Baghbar  and

defendants are the residents of Lakhpur, which is about

60 k.m.  distance.  There  was  no  intimate  relationship

between the plaintif and defendants.  

7. POINT FOR DETERMINATION: 

(i) Whether there is cause of action for the suit ?
(ii) Whether  the  suit  is  maintainable  in  its  present

form and manner ?
(iii) Whether the defendant No.1 and 2 on 05-01-2017

took a loan of Rs. 6,75,000/- from the plaintif ?
(iv) Whether  the defendant No.1 & 2 entered into a

loan agreement with the plaintif on 16-07-2017 to

repay  the  loan  amount  of  Rs.  6,75,000/-  to  the

plaintif ?
(v) Whether  the  agreement  dated  16-07-2017

between the defendants and the plaintif is a forged

document ?
(vi) Whether  the  defendants  defaulted  to  repay  the

loan amount of Rs. 6,75,000/- to the plaintif ?
(vii) Whether the plaintif is entitled to any relief, if so,

what relief/reliefs ?

 DECISIONS AND REASONS THEREOF –

8. Issue No.(i): Whether there is cause of action

for the suit ?
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 In  the  month  of  January,  2017,  the  defendants

approached the plaintif for  loan.  The plaintif agreed

with the request of the defendants and granted loan of

Rs.  6,75,000/-  on  05-01-2017  without  executing  any

written agreement.  The defendants promise to re-pay

the loan within six months, but failed to re-pay the loan,

later on,  entered into a written agreement on 16-07-

2017 in presence of witnesses, and also promise to re-

pay  the  loan  within  six  months  on  or  before  31-12-

2017.  However,  the  defendants  after  expiry  of  the

period  did  not  return  the  money.  The  aforesaid

contention gives rise to a cause of action for the suit. As

such it is found that there is cause of action for the suit.

9. Issue No. (ii):Whether  the  suit  is

maintainable in its present form and manner ?

 The defendants in their written statement stated

that  the  suit  is  maintainable  in  its  present  form and

manner  without  mentioning the details  for  which the

suit was not maintainable.  During the trial  stage, the

defendants  failed  to  bring  out  any  circumstances  for

which suit is not maintainable. Otherwise, the court has

not found any reason as to the non-maintainability of

the  suit.  As  such,  it  is  found  that  the  suit  is

maintainable in the present form and manner. 
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10. Issue No.-(iii):  Whether the defendant No.1

and 2 on 05-01-2017 took a loan of Rs. 6,75,000/-

from the plaintif ?

 The  plaintif  stated  that  on  05-01-2017  the

defendants took loan of Rs. 6,75,000/-  in cash from the

plaintif. The PW-1 (Plaintif) stated in his evidence that

he paid the loan amount to the defendants in cash at

Baghbar Bazar in a Pharmacy run by one Ramjan Ali. At

the  time of  said  payment,  no  written  document  was

executed.  The  PW-4  Sattar  Ali  stated  that  he  was

present in the Pharmacy of Romjan Ali at Baghbar Bazar

and he counted the currency and handed over to the

defendants.

10(i).  The defendants took plea that the plaintif has no

source for granting huge amount of loan on the ground

that  the  plaintif  is  not  an  income  tax  payee,  the

plaintif has not submitted his Bank Account statement,

the plaintif borrowed Rs. 1,75,000/- from Ahad Ali but

said  Ahad  Ali  is  not  an  witness,  and  the  alleged

transaction  was  shown  to  be  immediately  after

demonetization  and  during  that  period  there  was

restriction  for  withdrawing  money  from  bank.  The

defendants also pleaded that the money was shown to

be handed over in the Pharmacy of Romjan Ali and in

his presence. Since Romjan Ali was present he should

be  a  witness  but  the  plaintif  did  not  call  him  as  a

witness. 
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10(ii). It is found that money was paid by the plaintif in

presence of PW-4 and Romjan Ali  in the Pharmacy of

Romjan Ali situated at Baghbor Bazar. In this regard, the

PW-4 specifically stated that he counted the money and

handed  over  the  same  to  the  defendants.  The

defendants  thoroughly  cross  examined the  PW-4,  but

his evidence remained intact. On the other hand, it is

found that the plaintif is a businessman and who has

14 Bighas of land and used to earn Rs. 3,00,000/- per

year.  The plaintif paid  the money to  the defendants

from his own pocket and did not withdraw the money

from his bank account. Therefore, the plaintif whether

he is  an Income Tax payee or not  will  not afect  the

present  suit.  Further,  non-submission  of  the  bank

account statement by the plaintif is not material point

in the present case. On the other hand, it is found that

the plaintif before granting the loan to the defendants,

borrowed Rs.  1,75,000/-  from one Ahad Ali,  who is  a

stranger to the fact and circumstances of the case and

he  was  not  a  vital  witness.  So  far  as  to  the

demonetization  is  concerned,  there  is  no  specific

evidence,  brought  by  the  defendants  about  financial

restriction. Therefore, this matter is also not found to be

seriously connected with the present transaction. 

10 (iii).  On the  other  hand,  it  is  found that  the  loan

amount  was  handed  over  to  the  defendants  by  the

plaintif in presence of PW-4 and one Romjan Ali. The
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transaction took place in the Pharmacy of Romjan Ali.

The said Romjan Ali was not called as witness by the

plaintif.  When  there  is  reliable  witness,  non-

examination of  all  other  witnesses of  the  transaction

shall  not  make the  transaction  doubtful.  Here  in  this

case non-examination of Romjan Ali is not found to be a

material  defect  to  disbelieve the evidence of  plaintif

and  the  PW-4.  Considering  above  discussions,  it  is

found that the defendants took loan of Rs. 6,75,000/-

from the plaintif in cash at a Pharmacy of one Romjan

Ali  situated  at  Baghbar  Bazar  in  presence  of  PW-4

Sattar Ali. 

11. Issue No. (IV):  Whether the defendant No.1

&  2  entered  into  a  loan  agreement  with  the

plaintif on 16-07-2017 to repay the loan amount

of Rs. 6,75,000/- to the plaintif ?

11 (i).  The plaintif granted loan of Rs. 6,75,000/- on

05-01-2017  to  the  defendants  without  executing  any

written agreement.  The defendants promise to re-pay

the loan within six months. The defendants failed to re-

pay the loan within six months, later on, entered into a

written agreement on 16-07-2017 in presence of three

witnesses, and also promises to re-pay the loan within

six  months  on  or  before  31-12-2017.  Ext.-1  is  the

Agreement.  The  signature  of  the  plaintif  and

defendants appeared in the said agreement along with

3 (three) witnesses. The PW-2 Aslam Monir Uddin is the
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attesting  witness  of  the  agreement.  The  said  PW-2

stated  that  the  loan  agreement  was  drafted  by  one

petition writer namely Mr. Harej Ali, and beside him Mr.

Jahanuddin Ahmed and Mr. Bakkar Ali were also witness

to  the  agreement.  The  aforesaid  three  persons  are

found to be signed the agreement as witnesses. These

witnesses were cross examined,  but  no question was

put in respect of the execution of the agreement. 

11(ii).  That on the other hand, the PW-5 Harej Ali, who

drafted the agreement stated that he is a scribe writer

of Lakhipur Circle since 2012. On 16-07-2017 he wrote

the deed in presence and in accordance with both the

parties.  Ext.  A(1)  is  his  licence  and  Ext.A(2)  is  his

signature  in  the  Deed.  From  the  evidence  of  this

witness it  is  clear  that  the Deed was drafted by this

witness in presence both the parties and three attesting

witnesses. The defence took place that the licence of

this Deed writer is already expired and not entitled to

draft the deed as per law. But the said contention raised

by the defendants it is not relevant to the present suit. 

11(iii).   Further, PW-3 Fajar Ali also stated that he was

present while the Deed was executed between both the

parties. But his signature was not found as witness in

the said agreement. However, the defendants did not

question  about  his  presence  at  the  time  of  the

execution of the Deed.  Therefore, it is found that this

witness was also present at the time of  execution of
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agreement  vide  Ext.-1,  but  he  was  not  cited  as

attesting witness. 

11(iv).    Considering  the  evidence  of  plaintif,  P.W-2,

P.W-5 and P.W-3 and after going through the content of

the  agreement  vide  Ext.-1,  it  is  clear  that  the  said

agreement  was  executed  by  the  plaintif  as  well  as

defendants in presence of witnesses.

12. Issue No. (V): Whether the agreement dated

16-07-2017  between  the  defendants  and  the

plaintif is a forged document ?

 In this regard, the defendants stated inter-alia that

the plaintif on 16-07-2017 sold 20 quintal of black lentil

of Rs. 75,000/- to the defendants. Due to cash problem,

the  defendants  could  not  pay  the  said  money

immediately. Hence, for the satisfaction of the plaintif,

the  defendants  signed  two  blank  stamp  papers  and

handed over the same to the plaintif and promised to

pay  the  amount  immediately.  After  some  days,  the

defendants paid Rs. 50,000/- in cash to the plaintif and

remaining Rs. 25,000/- was to be paid when the signed

blank stamp paper would be returned.  

12(i).    To  prove  the  aforesaid  facts,  both  the

defendants adduced evidence as D.W-1 and D.W-2 and

their evidence is found to be similar. By the aforesaid

statement, the defendants admitted their signatures in

the agreement vide Ext.-1 but denied the contents. The



Money Suit No. 05  of 2018                                  Page 12 of 13

defendants did not mention about the date, time and

place, when the said blank stamp papers were handed

over to the plaintif. The defendants also did not state

in  whose  presence  the  blank  stamp  papers  were

handed over to the plaintif. When signature is admitted

and  contents  are  denied  burden  lies  upon  the

defendants to prove the fact under what circumstances

the signed stamp papers were handed over. Therefore,

contention raised by the defendants is not duly proved.

As such, it is found that the defendants took false plea

about  delivering  signed  blank  stamp  papers  to  the

plaintif. 

13. Issue  No.  (VI): Whether  the  defendants

defaulted  to  repay  the  loan  amount  of  Rs.

6,75,000/- to the plaintif ?

 Considering the discussions in Issue No. (IV) and

(V) it is found that the defendants received loan amount

of  Rs.  6,75,000/-  from the  plaintif  and  subsequently

executed an agreement vide Ext.-1,  but later on,  the

defendants  refused  to  make  re-payment  of  the  said

loan amount to the plaintif.

14. Issue  No.  (VII): Whether  the  plaintif  is

entitled to any relief, if so, what relief/reliefs ?

 In view of the above discussions, it appear that the

plaintif  is  entitled  to  a  decree  for  recovery  of  Rs.

6,75,000/-  from  the  defendants  either  jointly  and
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severally along with interest @ 6% p.a. from the date of

decree till the realization of the amount. The plaintif is

entitled to cost of the suit from the defendants. 

15. Prepare a decree accordingly. 

16. This  Money  Suit  is  disposed  of  on  contest  with
cost. 

 Given under my hand and seal of this court

on this 01th  day of July, 2022. 

                 (A.Kader) 

                                        CIVIL JUDGE,  GOALPARA


