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    IN THE COURT OF  CHIEF JUDICIAL MAGISTRATE, GOALPARA

    PRESENT: Smt. RINI BHARALI, CHIEF JUDICIAL MAGISTRATE, 
 GOALPARA.

  (DATE OF JUDGMENT : 22.02.2022)

                  
      (GR-2059/17)

                     Goalpara P.S. Case No. 456/2017 
                     U/S 341/325/379/511/506/34  of IPC

COMPLAINANT : State of Assam

REPRESENTED BY Ld. Addl. P.P,  Mr. Manaranjan Khaklary

ACCUSED Asmat Ali (A1)

Asaruddin Ali (A2)

Ajit Ali (A3)

Papu Ali (A4)

Robiul Ali (A5)

REPRESENTED BY Ld. Advocate, Mr.Mostakimul Hoque.

Date of Offence 25.10.2017

Date of FIR 26.10.2017

Date of Charge sheet 30.11.2017

Date of Framing of Charges 01.08.2019

Date of commencement of evidence 11.03.2019

Date on which judgment is reserved

Date of Judgment 22.02.2022

Date of the Sentencing order, if any
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Accused details:

Rank of 
the 
accused

Name of the 
accused

Date of 
arrest

Date 
Release on 
Bail

Offences 
charged 
with

Whether 
acquitted 
or 
convicted

Sentence
Imposed

Period 
of 
detentio
n 
undergo
ne for 
purpose 
of Sec. 
428 
Cr.P.C.

A1 Asmat Ali 15.06.2018 457/380 of 

IPC

Convicted

u/s 456 of

IPC 

A2 Asaruddin Ali 15.06.2018 448/323/34

of  IPC

Acquitted 

A3 Ajit Ali 15.06.2018 448/323/34

of  IPC

Acquitted 

A4 Papu Ali 15.06.2018 448/323/34

of  IPC

Acquitted 

A5 Robiul Ali 15.06.2018 448/323/34

of  IPC

Acquitted 

                          

LIST OF  PROSECUTION/DEFENCE/COURT WITNESSES

A. Prosecution
RANK NAME NATURE OF EVIDENCE

PW1 Abdul Hamid

PW2 Nazmul Hoque

PW3 Sanuwara Khatun

PW4 Lalchan Ali

PW5 Sahadat Ali

PW6 Robiul Islam

PW7 SI Baresh Baruah
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B. Defence witnesses, if any:
RANK NAME NATURE OF EVIDENCE

C. Court witnesses, if any:
RANK NAME NATURE OF EVIDENCE

LIST OF  PROSECUTION/DEFENCE/COURT EXHIBITS
A. Prosecution:

Sr. NO. Exhibit Number Description

1 Exhibit 1 Ejahar

2. Exhibit 2 Sketch Map 

3 Exhibit 3 Chargesheet

A. Defence:
Sr. NO. Exhibit Number Description

1
B. Court Exhibits:

Sr. NO. Exhibit Number Description

1
C. Material Objects:

Sr. NO. Exhibit Number Description

1

  

      JUDGMENT
1. This  criminal  case  arose  when  an  ejahar  was  lodged  by  the

informant  Abdul Hamid  before OC,  Goalpara  P.S. on  26.10.2017  against

the accused persons Asmat Ali (A1) Asaruddin Ali (A2), Ajit Ali (A3), Papu

Ali  (A4),  Robiul  Ali  (A5) alleging that  on 25.10.2017 at  bout 11:30 pm,

accused Asmat Ali (A1) entered into his house by breaking the bamboo

wall  and committed  theft  in  his  house.  At  that  time,  his  wife,  Sanuara

Khatun raised alarm and then his father Sahadat Ali  and the people of

neighbourhood caught the accused Asmat Ali (A1) red handed. After that

other accused persons came with stick, jung, etc and assaulted his father

Sahadat Ali and Lalchan Ali and forcibly took away the accused Asmat Ali

(A1)  from  there.  The  accused  persons  threatened  them  with  dire
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consequences.  Accordingly  informant  is  praying  for  taking  necessary

action. 

2. After receiving the information, police has registered the case vide

Goalpara P.S.  Case  No.  456/2017  and  investigated  the  matter.  After

completion of investigation, police has submitted the charge-sheet against

the accused persons Asmat Ali (A1), Asaruddin Ali (A2), Ajit Ali (A3), Papu

Ali (A4) & Robiul Ali (A5) U/S 143/147/148/379/511/506 of IPC.

3. On appearance, copy was furnished to the accused persons. Formal

charge U/S 148/149/379/506 of IPC was framed, read over and explained to

the accused persons to which, they did not plead guilty and claimed to be

tried. 

4. It is to be mentioned that subsequently contents of charge was re-

framed against the accused persons and accordingly charge are framed

against the accused Asmat Ali (A1) u/s 457/380 of IPC and read over and

explained to him to which, he did not plead guilty and claimed to be tried

and charge was framed against the other accused persons  Asaruddin Ali

(A2), Ajit Ali (A3), Papu Ali (A4) & Robiul Ali (A5) u/s 448/323/34 of IPC, read

over and explained to the accused persons to which, they did not plead

guilty and claimed to be tried. 

5. In support of the case, prosecution has examined as many as seven

PWs. Defence has adduced no evidence.

6. Accused persons  are examined and their statements are recorded

U/S 313 of Cr.PC. Their plea is of total denial.

7. I have heard argument of Learned Advocates for both sides.

THE POINTS FOR DETERMINATION

(i). Whether the accused Asmat Ali (A1) on the alleged day of incident

committed  housebreaking  by  breaking  bamboo  wall  of  the  informant

Abdul Hamid’s house at night in order to commit the offence of theft as

alleged and thereby committed an offence u/s 457 of IPC?

(ii). Whether the accused Asmat Ali (A1) on the alleged day of incident

committed theft of utensils belonging to the informant Abdul Hamid as

alleged and thereby committed an offence u/s 380 of IPC?

(iii). Whether the accused persons Asaruddin Ali (A2), Ajit Ali (A3), Papu

Ali (A4) & Robiul Ali (A5) on the alleged day of incident, in furtherance of

their common intention, committed house trespass by entering into the
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informant, Abdul Hamid’s house  as alleged and thereby committed an

offence u/s 448/34 of IPC?

(iv). Whether the accused persons Asaruddin Ali (A2), Ajit Ali (A3), Papu

Ali (A4) & Robiul Ali (A5) on the alleged day of incident, in furtherance

of  their common intention voluntarily caused hurt to Sahadat Ali and

Lalchan Ali as alleged and thereby committed an offence u/s 323/34 of

IPC?

DISCUSSION, DECISION AND REASONS THEREOF

8. It has already been stated that prosecution has examined seven PWs.
9. PW1, Abdul Hamid is the informant. He deposed that he knows the

accused persons. On 25.10.2017 at about 11:30 pm, while he was sleeping

in  his  house,  then,  he  heard  that  someone  entered  into  his  house  by

breaking  the  bamboo  wall  of  his  house  and  stolen  away  his  utensils.

Hearing the sound he woke up. Then he caught hold the accused Asmat Ali

(A1). When he raised alarm as “chor” “chor” then elder brother of accused

Asmat Ali (A1) namely Asaruddin(A2) and younger brother Ajit Ali (A3) and

son of Asmat Ali (A1) namely Robiul Ali (A5) and another person namely

Papu Ali (A4) came to his house with sticks in their hands and assaulted his

father Sahadat Ali and his nephew Lalchan and threatened them also. Then

they left the place. Then he lodged the ejahar. He has also stated that the

accused person tried to commit theft of rice cooker, pressure cooker, etc

from his house.

10. In cross-examination he has stated that he lodged the ejahar on the

next day of the incident. Police sent his father and nephew to Civil Hospital

for treatment. He has admitted that on the day of occurrence he was not

available in his house and he was at Guwahati. On the next day he came

home and lodged the ejahar.

11. PW2, Nazmul Hoque deposed that informant is his brother and he

knows the accused also. He has stated that on 25.10.2017 at 12 o’clock at

night the wife of the informant called him over phone and he came to know

from the informant that while accused Asmat (A1) came to their house for

committing theft of utensils then he was caught red handed. He further

deposed that  after  that  family  members  of  Asmat  came and assaulted

them  and  took  away  Asmat(A1).  He  also  heard  that  accused  persons

assaulted his father Sahadat Ali and nephew Lalchan. 
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12. In  cross-examination  he  has  stated  that  he  had  not  seen  the

incident. 

13. PW3, Sanuwara Khatun stated that on 25.10.2017 at about 11:30

pm, while she was sleeping then Asmat Ali (A1) entered into their house by

breaking bamboo wall and tried to commit theft of utensils. On hearing the

sound she woke up and raised hue and cry. Then her nephew Lalchan Ali

and  father-in-law  Sahadat  Ali  and  people  of  neighbourhood  came  and

caught the accused Asmat Ali (A1) red handed. Later on accused persons

came  and  pushed  her  father-in-law  to  the  ground  and  assaulted  her

nephew Lalchan  and took  away  Asmat  Ali  (A1)  from their  custody  and

threatened them also.

14. In cross-examination she has stated that police had not seized any

article from her house.

15.  PW4, Lalchan Ali deposed that informant is his paternal uncle and

he knows the accused persons. He deposed that on 25.10.2017 at about

11:30 pm, he heard hue and cry in the house of the informant and came

there and he and Sanowra caught hold the accused Asmat Ali (A1). Later

on  other  accused  persons  came  and  they  assaulted  him.  Accused

Asuruddin assaulted him with stick and they had taken away Asmat Ali

(A1).  

16. In cross-examination he has stated that on the day of occurrence he

was at his home and there is only one house in between his house and the

house of the informant.  He also stated that the night was dark on the day

of occurrence.

17. PW5, Sahadat Ali  stated that informant is his son and he knows

the accused persons also. On 25.10.2017 at 11:30 pm, he heard hue and

cry as “chor” “chor” and woke up. Public also came hearing hue and cry

and they caught hold Asmat Ali (A1). They informed the police but before

arrival of police other accused persons came with sticks in their hands and

took away Asmat Ali (A1) from them. 

18. PW6,  Robiul Islam  deposed that informant is his paternal uncle

and he knows the accused persons also. On 25.10.2017 at about 11:30

while he was sleeping, he heard hue and cry and came outside and came

to know that his aunt Sanuwara raised hue and cry. He has stated that he

had seen that accused Asaruddin(A2) assaulted his brother Lalchan and
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taken away Asmat Ali(A1) and threatened them. He has also stated that

accused Asmat(A1) was caught hold by his family members when he came

to their house with intend to commit theft. 

19. PW7, SI Baresh Baruah  is the Investigating Officer of this case

who has conducted preliminary investigation of this case. He deposed that

during the investigation he has visited the place of occurrence, recorded

statements of witnesses, prepared sketch map and submitted charge-sheet

against the accused person u/s 143/147/148/379/511/506 of IPC. He has

further stated that  during the investigation he has not seized anything.

Exhibit  1  is  the Ejahar.  Exhibit  2  is  the Sketch  Map.  Exhibit  2(1)  is  his

signature. Exhibit 3 is the Chargesheet. Exhibit 3(1) is his signature. 

20. The evidence of  all  the PWs are available  on record.  I  have gone

through the evidence on record.  In  his  evidence PW1 Abdul  Hamid has

stated that on the alleged day of occurrence at about 11:30 pm, someone

entered  into  his  house  by  breaking  bamboo  wall  on  his  house  and

committed theft of his utensils. Then he caught hold the accused Asmat Ali

(A1)  and  raised  alarm  as  “chor”  “chor”  then  other  accused  persons

Asuruddin (A2), Ajit Ali (A3), Asmat Ali (A1), Robiul Ali (A5), Papu Ali (A4)

came to his  house with sticks in their  hands and assaulted his  brother

Sahadat Ali and nephew Lalchan Ali  and left the place. But in his cross-

examination he admitted that on the alleged day of occurrence he was not

available at his house and he was at Guwahati and on the next day he

came and lodged the ejahar. Hence, his evidence is not found believable

and trustworthy.

21. So far PW2 is concerned,  it  appears that  he is  the brother of  the

informant and on 25.10.2017 at 12 o’clock at night wife of the informant

called him and he came to know that Asmat Ali (A1) came to their house

for committing theft of utensils and he was caught red handed. He has also

stated that after that family members of Asmat Ali(A1) came and assaulted

them and took away Asmat(A1) with them. From his evidence it appears

that he is not the eye witnesses of this incident. 

22. But so far PW3 is concerned it appears that she is the wife of the

informant (PW1) and from her deposition it appears that on the alleged day

of occurrence at about 11 – 11:30 pm, Asmat Ali(A1) entered into his house

by breaking bamboo wall and tried to commit theft of utensils. Hearing the



  

                                                              8

sound she woke up and then and raised hue and cry. Then her nephew

Lalchan  Ali  and  father-in-law  Sahadat  Ali  and  people  of  neighbourhood

came  and caught  the  accused  Asmat  Ali  (A1)  red  handed.  She  further

deposed that accused persons came and pushed her father-in-law to the

ground and assaulted her nephew Lalchan and took away Asmat Ali (A1)

from their custody. 

23. The evidence of PW3 is further supported and corroborated by PW4

who has also deposed that on the alleged day of occurrence at about 1:30

pm, he heard hue and cry in the house of  the informant and saw that

Sanuwara caught hold Asmat Ali(A1). Later on other accused persons came

and they assaulted him and took away Asmat Ali(A1). 

24. PW5 has also supported and corroborated the testimony of other PWs

who deposed that on 25.10.2017 at about 10:30 pm, he heard hue and cry

as chor chor and woke up and public also came hearing hue and cry and

they caught hold of Asmat Ali (A1) then other accused persons came with

sticks in their hands and took away Asmat(A1) from them. 

25. Again PW6 also deposed that on 25.10.2017 at about 11:30 pm, while

he was sleeping he heard hue and cry and came outside and came to know

that his aunt Sanuwara (PW3) raised hue and cry. He further supported the

evidence  of  other  PWs  who  deposed  that  he  had  seen  the  accused

Asuruddin  (A2)  assaulting  his  brother  Lalchan  and  taken  away  Asmat

Ali(A1) and threaten them. According to him accused Asmat Ali(A1) was

caught hold by a family member when he came to their house with intend

to commit theft. 

26. In  this  case,  PW7 is  the IO of  this  case.  From his  deposition who

deposed  that  during  the  investigation  he  visited  place  of  occurrence,

recorded  statement  of  witnesses,  prepared  sketch  map  and  submitted

charge-sheet against the accused persons. 

27. From  the  scrutiny  of  above  PWs,  it  appears  that  accused  Asmat

Ali(A1) entered into the house of the informant and he was caught red

handed.

28. In this instant case, it appears that accused Asmat Ali(A1) entered

into the house of the informant and it is well proved and well established

by  the  prosecution.  Although  defence  has  cross-examined  the  PWs  at

length  but  could  not  able  to  shake  the  credibility  of  the  prosecution
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evidence. 

29. In this case, charge is frame against the accused Asmat Ali (A1) u/s

380/457 of IPC. But so far section 380 of IPC is concerned, I have not found

sufficient material u/s 380 of IPC to hold him guilty under above section. 

30. But it is well proved and well established that accused Asmat Ali(A1)

entered into the house of the informant by house breaking at night and he

was caught red handed. Defence has also not been able to rebut this fact

by  adducing  any  evidence  or  otherwise.  There  is  no  any  satisfactory

explaination of defence in this regard and defence has failed to disprove

the fact. 

31. When a person enters into a house at night by house breaking then it

can be presumed that he must have some evil intention or ill motive unless

otherwise proved by defence.

32. In  this  instant  case  also  defence  has  cross-examined  the  PWs  at

length but failed to shake their credibility to prove the fact that accused

entered into the house of the informant with clean hands. 

33. Although  defence  took  the  plea  in  cross-examination  of  PWs  that

there is previous enmity in between the parties but defence has failed to

adduce any evidence in support of their plea.

34. In absence of any satisfactory explanation advanced by the defence

leads the Court  to  take the presumption that  there must  be some evil

intention or ill motive of the accused Asmat Ali (A1) while entering into the

house of  the informant at  night and it  cannot  be considered as natural

occurrence.  Considering  the  time  of  entering  into  the  house  of  the

informant by the accused Asmat Ali (A1) presumption can be taken that he

must had some evil intention or ill motive. 

35. In  this  instant  case  charge  is  framed  against  the  accused  Asmat

Ali(A1) u/s 457/380 of IPC. The ingredient of section 457 of IPC is  Lurking

house-trespass  or  house-breaking  by  night  in  order  to  commit  offence

punishable with imprisonment.—Whoever commits lurking house-trespass

by night,  or house-breaking by night,  in order to the committing of any

offence  punishable  with  imprisonment,  shall  be  punished  with

imprisonment of either description for a term which may extend to five

years, and shall also be liable to fine; and, if the offence intended to be

committed  is  theft,  the  term of  the imprisonment may  be  extended to
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fourteen years.

36. But  in  this  case  prosecution  has  failed  to  bring  the  ingredient  of

section  380 of  IPC  against  the  accused  Asmat  Ali  (A1).  Hence  accused

Asmat Ali(A1) is acquitted from the purview of section 380 of IPC. 

37. But there is no doubt that accused Asmat Ali (A1) entered into the

house of the informant at night on the alleged day of occurrence whereby

it  is  proved  that  he  had  committed  the  offence  of  house  breaking.

Considering the material available on record, although it appears that the

prosecution  has  failed  to  establish  the case  u/s  457 of  IPC  against  the

accused Asmat Ali  (A1) by fulfilling all  the ingredients to constitute the

offence u/s 457 of IPC but in my opinion, prosecution has been able to

establish  the  case  against  the  accused  Asmat  Ali  (A1)  u/s  456  of  IPC

beyond all reasonable doubt and I have found the accused Asmat Ali guilty

u/s 456 of IPC and he is convicted u/s 456 of IPC instead of section 457 of

IPC.

38. It  appears that section 456 of  IPC and section 457 of  IPC are the

offences of  same nature and section 456 of  IPC is  an offence of  lesser

gravity than the section 457 of IPC, so in my opinion charge need not be

altered. 

39. In this case it also appears from the case record that the charges

were framed against the other accused persons namely Asaruddin Ali (A2),

Ajit Ali (A3), Papu Ali (A4) & Robiul Ali (A5) u/s 448/323/34 of IPC. But there

is  no  any  medical  report  available  with  the  case  record  to  attract  the

section 323 of IPC. 

40. From  the  evidence  of  PW3,  PW4,  PW6,  it  appears  that  accused

Asaruddin (A2) assaulted PW4 and PW5. But PW5 has not stated a single

word regarding assault of him by the accused person. 

41. Again PW4 has stated that the accused Asuruddin (A2) assaulted him

with stick. PW3 has also stated that the accused pushed her father-in-law

and assaulted PW4. But there is no corroboration of PWs in this regard.

Moreover,  their  depositions are  not  supported and corroborated  by any

medical document. After going through the evidence on record, I have not

found sufficient material against the accused persons namely Asaruddin Ali

(A2), Ajit Ali (A3), Papu Ali (A4) & Robiul Ali (A5).
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42. After going through the evidence on record, I am of the opinion that

prosecution  has  not  been  able  to  establish  the  case  against  the  other

accused persons namely Asaruddin Ali (A2), Ajit Ali (A3), Papu Ali (A4) &

Robiul Ali (A5) u/s 448/323/34 of IPC beyond all reasonable doubt. Hence

accused persons Asaruddin Ali (A2), Ajit Ali (A3), Papu Ali (A4) & Robiul Ali

(A5) are acquitted from the purview of section 448/323/34 of IPC on benefit

of doubt and set at liberty forthwith. Their bail bonds shall remain in force

for a period of another six months. 

43. The convict accused Asmat Ali (A1) is heard on the point of sentence,

he pleads to take lenient view considering that it is his first offence. I have

also heard learned Addl. P.P. in this context.

44. After hearing the submission of the accused as well as Ld. Addl. P.P.

and Ld. Defence Advocate and having regard to the circumstances of the

case  including  nature  of  offence  and character  of  the  offender  and his

antecedents,  I  am of  the opinion that it  is  expedient to release him on

probation of good conduct. Accordingly, instead of sentencing him at once

to any punishment, I direct the accused Asmat Ali (A1) to be released on

his entering into a bond of Rs. 3,000/-(Rupees Three Thousand) without

sureties  and to  appear  and receive  sentence  when called  upon by  the

Court within one year and in the meantime to keep the peace and good

behavior and in my opinion it will meet the ends of justice. 

45. Furnish free copy of judgment to the convict/accused person.

46. Case is disposed of accordingly.

Given under my hand and seal of this Court, this 22nd February, 2022.

                            (Rini Bharali, AJS)

            Chief Judicial Magistrate,

                           Goalpara.     
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               APPENDIX

PROSECUTION WITNESSES :

PW1, Abdul Hamid

PW2, Nazmul Hoque

PW3, Sanuwara Khatun

PW4, Lalchan Ali

PW5, Sahadat Ali

PW6,  Robiul Islam

PW7, SI Baresh Baruah

DEFENCE WITNESS :

NONE

PROSECUTION EXHIBITS :

Exhibit 1 : Ejahar

Exhibit 2 : Sketch Map

Exhibit 3 : Chargesheet

DEFENCE EXHIBIT :

NONE     

                              (Rini Bharali, AJS)
            Chief Judicial Magistrate,

                     Goalpara.     

  


