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IN THE CoURT OF THE SESSIONS JUDGE :: AT GOALPARA. 
Present:- Shri Imtiaz Ali, A.J.S. 

Sessions Judge, Goalpara 

Criminal Appeal No. 10 of 2021 

Dipankar Sarma . Appellant/ Opp. Party 
'' 

-Versus-

JUD 
Sslo 

Surabhi Das @Surabhi Sarma 

m 
. Respondent/ Aggrieved person 

PAR 

Appearance

For the appellant Mr.D. Adhikary, learned Advocate. 

For the respondent Mr. A. Hoque, learned Advocate. 

Date of Argument 05-01-2022; 20-01-2022. 

Date of Judgment 07.02.2022. 

Judgment: 

1. The appellant has filed this appeal u/s 29 of the Protection of 

Ssione Judge 

Goalpara 
Women from Domestic Violence Act challenging the order dated 

09/02/2021 passed on the prayer for interim maintenance in 

connection with DV case no. 207/2020 on file of learned court of 

Additional Chief Judicial Magistrate, Goalpara. The appellant is the 
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Opposite party and the respondent herein is the aggrieved person 

before the trial court in the proceedings initiated in DV case no. 

207/2020. Therefore, for the sake of convenience, the parties to this 

appeal are herein afterwards referred with their ranks before the 

trial court. 

2. The brief facts as stated in the DV case no. 207/2020 are that 

a marriage between the Opposite party and the aggrieved person 

was executed before the Notary Public of Goalpara on 13/06/2011 

ONS and thereafter a social marriage ceremony was held on 20/06/2011 

as per Hindu Customs in the residence of the parents of the 

aggrieved person. After one month of the marriage, the aggrieved 

GOALP R 

person took several articles which are now in the house of the 

Opposite party. Thereafter, both the parties used to lead conjugal 

life in the house of the Opposite party. After 20 days later of the 

marriage, the Opposite party took the aggrieved person to Villai, in 

which the opposite party has been rendering his Govt. Job and 

having Govt. allotted quarter in the name of the Opposite party. 

After 3 months of their marriage, the opposite party demanded Rs. 

50,000/- only from the father of the aggrieved person as dowry. 

However, the aggrieved person refused to give dowry from her 

father as a result of which, the opposite party assaulted the 

aggrieved person. Later on, the aggrieved person informed the 
Sessions Judge 

Goalpara 
incident to her parents and accordingly, the father of the aggrieved 

person sent an amount of Rs. 10,000/- to the opposite party. 

However, the opposite party being dissatisfied on receipt of the 

amount of Rs. 10,000/- again assaulted the aggrieved person. 

oG 
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Finding no other alternative, the father of the aggrieved person 

brought her from the custody of the opposite party. Thereafter, the 

opposite party approached the aggrieved party to return her to her 

matrimonial home. Accordingly, the aggrieved person went to the 

house of the opposite party where his parents have been living at 

village- Bhewa P.S. Boko, Dist. Kamrup, Assam. However, her in- 

laws instigated the opposite party who in turn started torture the SSIOA ONS 
aggrieved person both physically and mentally with demand of 

GOALP PARA 

LPE aggrieved person delivered a female child on 04/07/20113. 
dowry to the tune of one lakh rupees. In the meantime, the 

Thereafter, both the aggrieved person and opposite party lead their 

Conjugal life at Nazira where the opposite party got transferred. 

Here also the opposite party started torturing the aggrieved person 

and demanded again the amount of Rs. 1 lakh only. When the 

demand was not met, the opposite party had driven the aggrieved 

person and the minor daughter out of her matrimonial home after 

brutally torturing her. Finding no other alternative, the aggrieved 

person approached the learned trial court with a petition under the 

provisions of Protection of Women from Domestic Violence Act 

seeking necessary reliefs. During pendency of the said application

the aggrieved person has filed an affidavit seeking interim

maintenance on 25/11/2020 u/s 12 of Protection of Women from 

Sessions Judge 

Goalpara Domestic Violence Act at the rate of Rs. 10,000/- only per month to 

the aggrieved person and amount of RS. 5,000/-only for the minor 

child for their livelihood and other expenses claiming that the 

opposite party is a Govt. Job holder and gets a salary to the tune of 

JUDG 



C.A. no. 10/21 
Page 4 of 9 

Rs. 45,000/- per month. On service of notice, the opposite has put 

his appearance through his counsel before the learned Trial court. 

On consideration of the materials available in the case record and 

after hearing both the sides passed the impugned order dated 

09/02/2021 while granting interim relief to the aggrieved person to 

the tune of Rs. 4000/- per month and Rs. 1000/- per month for the 

minor child. 

3. 

JUD 
Being aggrieved by the impugned order dated 09/02/2021 the 

AONS 
opposite party has filed this appeal contending that the impugned 

order is passed by misreading the provisions of section 23 of 

PAR Protection of Women from Domestic Violence Act. The trial court has 

erred in allowing the prayer without receiving any domestic violence

report from the Protection Officer. Without making inquiry, the 

impugned order granting interim maintenance was passed. Amongst

other grounds as urged in the memorandum of appeal, the opposite 

party has sought to set aside the impugned order dated 09/02/2021. 

Perused the petition field by the aggrieved person u/s 12 of the 

Protection of Women from Domestic Violence Act along with petition 

23(2) of the same Act supported by an affidavit under rule 7 of the 

Domestic Violence Rule-2006. Perused the impugned order dated 

09/02/2021, also perused the facts as averred in the memorandum 

Sassions Judge 

90ar 
of this appeal. Now the points that arise for consideration are as 

follows 

1. Whether the learned trial court has erred in granting interim 

maintenance without making enquiry? 
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2. Whether the impugned order of the learned Trial court 

warrants interference by this court? 

The above two points are interlinked with each other, 

therefore, these points are taken up together for joint consideration 

in order to avoid repetition of facts. The petition in DV case no. 

207/2020 filed by the aggrieved person u/s 12 and 23(2) of the 

oNS Protection of Women from Domestic Violence Act discloses that the 

aggrieved person sought reliefs of prohibiting the Opposite party 

from committing any act of domestic violence, to pass order 
PARD 

directing the opposite party to pay an amount of Rs. 15,000/- only 

per month as maintenance to the aggrieved person and Rs. 10,000/- 

only per month to the minor daughter and directing the opposite 

party to pay Rs. 3,00,000/- (three lakhs) only as compensation and 

damages for the injuries including mental torture and emotional 

distress, caused by the acts of domestic violence by the opposite 

party. 

4. On consideration of the materials on record, it is not disputed 
4. 

by the opposite party that the aggrieved person is not a legally 

wedded wife of him and out their wedlock a daughter was born. 

After the marriage the aggrieved person has started to live with the 

opposite party and by that time the aggrieved person gave birth to a 

daughter. It was alleged that the opposite party has assaulted the Sessosd Goaipa 
aggrieved person from time to time. It was also alleged that prior to 

filing of aforesaid DV case, the opposite party after assaulting the 

opposite party has thrown her out from his house. Therefore, prima 

JUDG 
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-tacie it is apparent the opposite party has committed certain acts of 

domestic violence on the aggrieved person. As per section 23(1) of 

the Protection of Women from Domestic Violence Act, in any 

proceeding before him under this Act, the Magistrate may pass such 

interim order as he deems just and proper. As per section 23(2) of 

the said Act, the Magistrate has power to ex-parte order granting 

interim maintenance. It appears from the case record that after 

filing of the complaint u/s 12 of the Protection of Women from 

Domestic Violence Act, the aggrieved person has filed an affidavit JUDG S1ONS 

mu/s 23 (2) of the Protection of Women from Domestic Violence Act 

seeking interim relief and the learned Trial court having been PAR 

ALP GO satisfied on such affidavit passed the impugned order of interim 

maintenance. Admittedly, the aggrieved person is the wife of the 

appellant. It is clear from section 23 (2) of Protection of Women 

from Domestic Violence Act that the ex-parte interim order was 

passed at the preliminary stage even before issuance of notice and 

therefore, there was no scope for giving the chance of hearing too 

the respondent/ appellant. The Magistrate is supposed to pass such 

order only on the basis of the affidavit filed by the aggrieved person 
and in the instant case also, learned Trial court has passed the 

interim ex-parte maintenance order on the basis of affidavit filed by 
the aggrieved person. Section 25(2) of the Protection of Women Sessions Judge 

Goaipara from Domestic Violence Act provides that the aggrieved person or 

the respondent may approach the Magistrate for alternation,
modification or revocation of any order if the change of 

circumstances So deserves. As such, any interim order of 



C.A. no. 10/21 Page | 7of 9 

maintenance passed by the Magistrate can very well be modified or 

altered or revoked by the trial court itself on the application of the 

aggrieved person or the respondent /opposite party. In the present 

case, if the situation is such, that the appellant was incapable or 

paying the interim maintenance so ordered for any practical reason, 

the appellant / respondent could have approached the learned Trial 

ocourt for alternation or modification of the interim order of JUDG oNS 
sSION 

GOA PAR 

maintenance. Without availing such recourse, which could be 

ALPA probably time saving, the appellant filed the appeal against the ex 

parte interim order of maintenance as a common practice which 

certainly tends to frustrate the very object of the legislation to 

provide speedy relief to the aggrieved person under the provisions 

of Protection of Women from Domestic Violence Act. As the 

aggrieved person is the wife of the appellant, the learned Magistrate

being satisfied on the basis of the affidavit, that there was domestic 

violence, granted the interim maintenance, therefore such order of 

interim maintenance passed by the learned Trial court in exercise of 

its judicial discretion conferred by the Statute cannot be said to be 

illegal or perverse or capricious merely on the grounds that the 

appellant was not given an opportunity of being heard and the 

learned Trial court did not conduct any inquiry before passing the 
Sessions Judge 

Goalpara impugned order of maintenance. Evidently, the said impugned order 

granting interim maintenance is an interlocutory ex-parte order such 

order also falls within the ambit of the judicial discretion of the 

learned Trial court. In the instant case, available materials on record 

shows that the aggrieved person is a married wife of the appellant 
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and the petition u/s 12 of the Protection of Women from Domestic 

Violence Act has been filed alleging domestic violence. Here, the 

learned Trial court having prima-facie satisfied about the domestic 

violence passed the impugned ex-parte order of maintenance on the 

basis of the affidavit submitted by the aggrieved person u/s 23(2) of 

the Protection of Women from Domestic Violence Act and such 

interim order passed by the learned Trial court in exercise of Judicial 

JUD discretion, in the facts and circumstance of the case does not appear SONS 

to have suffered from any infirmity and therefore, this Court do not 

find any cogent reason to interfere with such interim order. LPAR 

However, having considered the submission of the learned Counsel 

for the appellant and the materials on record, the interim order of 

maintenance is modified only to the extent of reducing the quantum 

in total to Rs. 3,500/- per month (Rs. 3,000/- to the aggrieved 

person and Rs. 500/- to the minor child of the aggrieved person). 

Interim maintenance shall be paid by the appellant @3,500/- in total 

per month till disposal of the main petition. It is pertinent to mention 

that the learned Trial court shall not be influenced by such quantum 

while passing any maintenance order at the time of final disposal of 

the petition. 

Sessions Judge S 

Goalpara 

5. With the above observation and modification of the quantum 

of interim maintenance, the above points are accordingly decided. 

Therefore, the Criminal Appeal no. 10/2021 filed by the appellant

u/s 29 of the Protection of Women from Domestic Violence Act is 

disposed of with the above observation in the order of the judgment 

and modification in the quantum of interim maintenance. 
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Send a copy of the judgment along with the case record of Dv 

case no. 207/2020 to the learned Additional CJM, Goalpara. SIONS 

Given under my hand & seal of the court on 7th day of 

February, 2022. 
PAR 7.2.22 

(I. Ali) 
Sessions Judge, 

Goalpara. 
Sessions Judge 

Goalpara Dictated and corrected by me: 

0.0 

Sessions Judge, Goalpara. 

Sessions Judge 
Goalparaa 

JUDG 


