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IN THE COURT OF THE SESSIONS JUDGE,GOALPARA 

Present: Smti S. Bhuyan,  

Sessions Judge, Goalpara. 

Sessions Case No.191 of 2014 

u/s 302/ 392/ 34 IPC 

Dudhnoi P.S. case no. 04 of 2014 dated 06/01/2014 

[Corresponding to G.R. case no. 33/14u/s 302/394/34 IPC 

committed by learned C.J.M., Goalpara vide order dated 

10/09/2014] 

 

State of Assam 

-Vs 

A1.Krishna Bahadur Bhujel, S/o- Dhan Bahadur Bhujel 

Resident of : vill- Lela, P.S. Dudhnoi, Dist. Goalpara, Assam 

A2.Pijush Saha, S/o- Sushil Chadra Saha 

Resident of : vill- Pani Tank, P.S. Dudhnoi, Dist. Goalpara, 

Assam 

A3.Ranjan Paul, S/o- Bhushan Paul 

Resident of : vill- Bahoti Salmara, P.S. Matia, Dist. 

Goalpara, Assam 

………….......Accused persons 

Appearance: 

For prosecution   : Mr. B. K. Das, learned PP 

For A1, A2 & A3   :Mr.Jiten  Das, 

Mr. R.P. Sarma, 

learned Advocates 

Date of offence    : 05/01/2014 

Date of FIR    : 06/01/2014 
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Date of committal   : 10/09/2014 

Date of framing charge  : 20/02/2015 

Dates of evidence   : 07/09/15, 08/12/15, 

     25/02/16, 09/05/16, 

     19/07/16, 17/11/16, 

     14/02/17, 25/04/17, 

     05/08/17, 08/01/18, 

     05/02/18, 29/09/18, 

     & 26/03/19. 

Statement of accused’s 

recorded on    : 04/07/2019 

Dates of argument   : 10/05/22, 02/06/22 

       16.06.22 

      

Date of Judgment reserved  : 01.07.2022 

Judgment delivered on  : 01.07.2022. 
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n 
Undergo

ne 
during 

Trial for 
purpose 
of Sec. 

428 
Cr.P.C. 

A1 Krishna 
Bahadur 
Bhujel 

17/01/
14 

19/04
/14 

302/ 
392/34 
IPC 

Acquit
ted N/A N/A 

A2 Pijush 
Saha 

17/01/
14 

19/04
/14 

302/ 
392/34 
IPC 

Acquit
ted N/A N/A 

A3 Ranjan 
Paul 

17/01/
14 

19/04
/14 

302/ 
392/34 
IPC 

Acquit
ted N/A N/A 
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-JUDGMENT- 

1. The brief facts of the prosecution case is that in the 

morning of 06-01-2014 at about 7AM Arati Sarkar (PW-3), 

the domestic helper of Subudh Saha found Subudh Saha 

dead in his room and his dead body was lying on the bed 

upside down tying his both hands and legs and tap pasted 

on his mouth and he was murdered on the night of 

05/01/2014.PW-3 informed the matter to others and one 

ejahar was filed by A2 who is the nephew of the deceased 

and IO during investigation arrested A2 and booked him as 

an accused. Hence, the case 

2. Before lodging ejahar by A2, PW-4 informed police 

about the murder of Subudh Saha and police of Dudhnoi 

P.S. after making GD entry no. 113 dated 06/01/14 arrived 

at the place of occurrence, call dog squad, did inquest on 

the dead body and post mortem and conduct preliminary 

investigation. On receipt of the written ejahar, filed by A-2, 

OC Dudhnoi PS registered Dudhnoi P.S. Case No. 04/2014 

u/s 302 IPC added section 398 IPC, lynched investigation 

and during investigation recovered one mobile hand set 

without battery, cash amount as per statement of the A-1 

and A-2 and after interrogation arrested A-1, A-2 and A-3. 

A-1 and A-3 are employee of the deceased and A-2 is the 

nephew of the deceased who looked after the shoe shop of 

the deceased. After collecting post mortem report and in 

consultation with the then S.P., Goalpara, submitted 

charge-sheet u/s 302/392/34 against the A-1, A-2 and A-3 
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to proceed the trial hence the case is stand for trial of the 

accused persons. 

3. On receipt of the charge sheet, after appearance of 

the accused persons, learned Committal Magistrate 

furnished copies of relevant documents and committed the 

case for trial.  My then learned predecessor after hearing 

both sides and on the materials on record, framed charges 

punishable u/s 302/392/34 IPC against the accused person 

and when charges are read over and explained to the 

accused persons to which they pleaded not guilty and 

stood for trial. 

4. During trial, the prosecution in support of its case has 

examined sixteen numbers of witnesses including the 

Medical Officer and the Investigating Officer and exhibited 

11 numbers of documents and 6 no of material object in 

support of the prosecution case. 

5. Thereafter, my then learned predecessor recorded 

the statement of the accused person’s u/s 313 Cr.P.C. 

where plea of the accused persons are total denial 

however accused persons declined to adduce defence 

evidence in support of their plea of denial.  

6. I have heard arguments put forward by the Learned 

Counsel of both sides and carefully gone through the 

evidence on record, decision relied by the learned counsel 

for both sides and their written submission. 
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7.  POINTS FOR DETERMINATIONS: 

i) Whether accused persons in furtherance of 

common intention committed murder of Subudh 

Saha on 05-01-2014 at night at his house in his 

room tying his hands and legs and pasting tap on 

his mouth to intentionally caused his death? 

ii) Whether accused persons committed murder of 

Subudh Saha to commit robbery at his house in 

furtherance of common intention and removed 

cash amount, ornaments mobile phones and take 

away the same? 

ARGUMENTS: 

8.  It has been argued by the learned PP, the statement 

of PW1, PW2, PW6 and PW14 were very important and 

they being relative of the deceased has no tendency to 

falsely implicate an innocent person to book him guilty of 

committing murder of deceased who was their father and 

father-in law and the statement of relative witness simply 

cannot thrown out only because they are relative of the 

deceased and or victim unless and until defence able to 

bring sufficient cause and reason of their false implication 

by the relatives.  

9.  Learned P.P. submitted that the accused A2 who 

originally filed the ejahar Ext-P-10/PW15 and during 
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investigation it has been revealed that it was A2 with other 

two accused A1 and A3 committed murder of deceased 

Subudh Saha and A2 to give colour to the case, lodged 

ejahar and during investigation A2 confessed commission 

of murder of Subudh Saha and throwing the mobile of the 

deceased in the pond which was recovered during 

investigation as lead by the statement of accused A2. The 

witnesses testify that, A2 make confession before them 

when police brought to him at the house of deceased and 

ultimately leading to the discovery of mobile. Learned PP 

further submitted that the money recovered from the shop 

of A2 and house of A1 brings on record motive behind the 

commission of murder and the answer of the accused 

persons in their 313 Cr.P.C. statement pointed they make 

the answer that they are innocent, nothing known to them 

without explaining any fact of incriminating material 

appears against them when put before them pointed only 

one facts that they are guilty of commission of murder of 

deceased Subudh Saha and prosecution fairly able to bring 

home the complete chain of circumstances of the case to 

establish only guilty of the accused and no other inference 

can be drawn against the accused.  

10. He submitted prosecution proved the charges against 

the accused persons beyond all reasonable doubt and they 

are guilty of committing murder and robbery and prays to 

give sufficient punishment as prescribed under law.  
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11.  Refuting the same, learned defence Counsel 

contended when case of the prosecution is based on 

circumstantial evidence, prosecution must bring home each 

and every piece of circumstantial evidence that form a 

complete chain of circumstances which only proved the 

guilty of the accused and no other facts, no inferences can 

be drawn regarding innocence of the accused and here in 

the case in hand the prosecution failed to bring home the 

complete chain of circumstances. The prosecution fact of 

leading to discovery of mobile does not establish the hand 

of accused persons with the murder of deceased Subudh 

Saha and does not from complete chain of circumstances 

to hold the accused persons guilty of committing offence of 

murder of deceased Subudh Saha and committing robbery 

at deceased house. 

12.  Learned Defence Counsel submitted that the burden 

of proving the charges squarely lies on prosecution and 

prosecution cannot shift the said burden to the defence. 

He submitted that if accused is silent during his 313 Cr.P.C. 

examination that does not mean accused admitted the fact 

appeared against him and it cannot be a ground to convict 

the accused. 

13.  Learned Counsel again submitted the purpose of 

section 313 Cr.P.C. examination by the court is to put all 

the incriminating material that appeared against the 

accused to know his answers and if accused keep silence 

that cannot be a ground to convict the accused. He 
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submitted right to silence as enumerated in section 313 of 

Cr.P.C. authorizes court to question the implicated or 

witnesses on incriminating circumstances arising in the 

course of investigation whether it be in his favour or 

against and right to silence is an important constitutional 

right recognized by the judiciaries in most countries. 

14.  Learned Counsel submitted the prosecution claim of 

extra judicial confession and leading to discoveries in the 

instant case is very weak piece of evidence and extra 

judicial confession itself is a very weak piece of evidence 

and in the case in hand, the IO of the case never make any 

prayer before the Magistrate to record confessional 

statement of accused and cross examination of PW2 

pointed she do not know the IMEI number of the mobile. 

PW5 deposed mobile handset was not shown to him. PW6 

who is another daughter of the deceased deposed, her 

father used two mobile handsets. PW7 deposed in cross he 

did not read the contents of the seizure list, he do not 

know what mobile was used by the deceased. PW8 was 

present at a distance of 70/80 meters. PW9 evidence 

pointed no SIM card and battery was present and he does 

not have knowledge about the owner of the mobile, he do 

not know who seized the mobile. Statement of IO pointed 

he has not collected the call record of deceased and 

accused person mobile and not verify the IMEI number of 

the seized mobile phone and the mobile handset used by 

the deceased. The statement of PWs including statement 
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of the IO does not connect seized mobile with the accused. 

There is also differences of statement of the witnesses in 

respect of place of recovery of the mobile. Some stated it 

was recovered from the side of pond and some says 

recovered from the pond itself and as per prosecution story 

the mobile is recovered after 19 days of incident. 

Therefore, these set of prosecution evidences does not 

connect accused persons with the murder of deceased 

Subudh Saha. 

15.  Learned defence counsel again submitted that PW1 

and PW2 notice blood stain on the bed sheet and pillow 

but same were not sent to FSL for chemical analysis. Nail 

mark present on the dead body not preserved so to find 

out the connection of murder of Subudh Saha with the 

culprit. He again submitted that prosecution failed to bring 

any connection with the accused. None of the witness 

disclosed who took out the mobile from pond and 

ownership of the seized mobile to be of deceased and that 

accused thrown out the same has not been proved and 

leading to discovery as narrated by the prosecution has not 

been established and the mobile handset totally failed to 

connect the A2 with the murder of Subudh Saha. He again 

submitted the statement of PW2 (daughter of deceased) 

pointed it was the A2 who took Subudh Saha (deceased) 

for treatment at Delhi for his bypass heart operation and 

the marriage of Pw2 was held from the house of A2 they 

had good cordial relation with A2 and it is further coming 
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out from cross of PW2 with regard to dispute of deceased 

with his own brother regarding paternal properties of 

deceased and A2 is falsely implicated in the case and 

prosecution evidence of seized mobile does not connect 

the case with A2 and other two accused person. Learned 

counsel submitted A2 was not produced before magistrate 

to record his confession. Charge-sheet does not pointed 

the recovery of mobile and prosecution failed to bring the 

motive of the accused why they would commit the murder 

of deceased. The recovery of mere amount of Rs. 3500/- 

from cash counter of the shop of A2 does not establish and 

link the A2 with the commission of murder. He submitted 

that IO during cross admitted he did not tally the account 

book of shop of A2 and when A2 was arrested as an 

accused of the case no prayer is made before the 

magistrate by him and no ejahar was lodged against A2 

and prosecution after 3/ 4 months of the incident cropped 

up a story to falsely implicate him. The extra judicial 

confession which prosecution relied has not been proved 

against A2 as prosecution failed to bring home the basis 

ingredient of confession that A2 make the statement 

voluntarily with free mind and with sound physical and 

mental health condition. Ld. Counsel submitted A2 was 

subjected to torture during police custody and prosecution 

failed to prove the extra judicial confession was voluntarily 

with sound physical and mental health made and actually 

A2 not made any confession before the police or public as 

claimed and propounded by prosecution and this is a made 
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out story of prosecution which prosecution totally failed to 

prove against the A2. 

16.  Learned Counsel submitted that prosecution failed to 

bring a single line of incriminating material against A1 and 

A3 and all the three accused persons entitled acquittal. 

Discussion, decision and reason thereof: 

17.  This prosecution case having no eye witness 

completely rest on circumstantial evidence. The incident of 

murder of deceased Subudh Saha took place inside the 

room of his house at night after 10:45 PM of 05/01/2014 

and first person to witness the incident is PW3 who work 

as maid in the house of deceased. In the house of the 

deceased at the time of incident PW3, A3, one Mahadevi 

and PW5 with his wife stayed in the house of deceased. 

There is not a single eye witness in the case. On the night 

of incident PW3, PW5 with his wife are present at their 

respective room when incident of murder of deceased 

Subudh Saha took place A-1 and A-3 are employee of 

deceased and A-2 is nephew and he looked after the shoe 

business of the deceased. 

18.  PW3, PW5 not made a single sentence before the 

court that they heard sound of entry of any intruder in the 

house of deceased on the night of incident. Their presence 

on the night of incident at the same house of deceased 

clearly and visibly established from their own testimonies 

and testimonies of other witnesses. The prosecution rely 
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the case against A2on the mobile handset, seized money 

which prosecution stated to be discovered as lead by the 

statement of A2and he made confession before the witness 

and police that he committed murder of Subudh Saha and 

prosecution rest the case against A1 about the recovery of 

seized cash amount at his house as led by his statement. 

19.  Now let me scan the evidence on record to arrive at 

just decision of the case. 

20.  As per inquest report Ext-P-7/PW12, both hands of 

deceased are tied from behind and both legs are tied up. 

Deceased was wearing a brown t-shirt. Mouth was tied up 

with adhesive tape. The inquest was done at 10AM. PW13 

is the medical officer who perform the post mortem 

examination on the dead body of Subudh Saha in 

connection with Dudhnoi P.S. GD entry no.113/14 Ext-P-

8/PW15.According to PW13 MO, on external examination 

he found, ecchymosis seen around the neck which is non-

continuous in nature. Nail marks seen around the neck. 

Bruise over both upper and lower lips. Bruise seen in both 

the wrist joints. Bruise seen in both the ankle joint. No 

ligature mark seen. Further he found, Larynx and trachea 

congested. Contusions seen around tracheal rings. Larynx 

congested and edematous. Both right and left lungs 

congested. Bleeding seen from the left angle of mouth. A 

tap seen round the mouth wrapped. Both the hands were 

tied from behind. Both the legs were tied at the ankle joint. 

In his opinion, the cause of death was due to asphyxia 
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which was homicidal and ante-mortem in nature. Ext-P-

8/Pw13 is the post mortem report of the deceased. 

21.  The statement of PW13, MO of the case, Ext-P-

8/PW13 postmortem report clearly pointed that deceased 

was strangulated and this is a homicidal case and 

strangulation was done with intention to cause death of 

deceased Subudh Saha and according to the doctor cause 

of death was due to asphyxia which was homicidal and 

ante mortem in nature established that this is case of 

murder which satisfy the ingredients of section 300 IPC 

and attract the penal provision of section 302 IPC. 

22.  The PW3 was the first person who witnessed Subudh 

Saha lying dead upside down on his bed with both hands 

and legs knotted on the morning of 06/01/2014 at 7:00 

AM. Her evidence is that she was working as domestic 

helper in the house of deceased, getting monthly salary of 

Rs. 1000/-, her duty is to look after the deceased who stay 

alone, the house is big one, on one room of the said house 

Mridul Choudhury and his wife stay and accused A3 stay in 

the same room with Subudh Saha but, on the night of 

incidentA3 was not present and A3 was on leave prior to 

one day of the incident. Her further statement is that on 

05/01/14 at 10:45 PM she went to her room and slept and 

on next morning at 7 AM, she came and pushed the door 

of the room of deceased and entered into the room and lift 

one side of the mosquito net and noticed Subudh Saha 

lying on the bed with upside down, hands and legs are tied 
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and mouth was covered with bandage and Subudh Saha is 

dead. She shouted, then others came. On telephoning 

police arrived. She stayed in the house of deceased. Her 

evidence pointed in the same house Mridul Choudhury and 

his wife are stayed. Mridul Choudhry is examined as PW5 

by prosecution.  

23.  PW5 evidence is that he used to stay in the house of 

deceased Subudh Saha for last 6 month prior to the date 

of occurrence and he stayed in a separate house of the 

same compound. But PW3 deposed PW5 live in another 

room of the same house of Subudh Saha. He deposed he 

used to worship in the house of deceased for which Rs. 

4000/- paid to him per month. On 06/01/2014 in the 

morning, after washing temple he went out of the house of 

Subudh Saha in search of flower and came home after an 

hour with flower and then found gathering in the house of 

Subudh Saha and when he entered in the house of Subudh 

Saha; MahadeviSaha reported that Subudh Saha was killed 

by somebody. Then he entered in the room of Subudh 

Saha and saw dead body of Subudh Saha lying downward 

on his bed having tied up both hands and legs by lungi and 

pasting tap on his mouth. Thereafter, he started weeping, 

later police came to the spot and on 12th day of the 

incident mobile of deceased Subudh Saha found near a 

pond situated at the back side of the house of Subudh 

Saha but he did not go there. In cross stated mobile was 
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recovered from the side of pond which was not shown to 

him and he cannot say the brand of the mobile. 

24.  The conjoint reading of the evidence of PW3 and 

PW5 pointed that on the night of incident wife of PW-5 was 

also present but she was not examined by the prosecution 

and her evidence has been withheld.  

25.  The evidence of PW15, the IO of the case show there 

is no breaking of the door lock of the main door and door 

of the room of the house of the deceased. PW3 not stated 

she locked the main door when go to her room or door 

was broken. Likewise PW5 who is one of the inhabitant of 

the same house did not state that door of the main home 

was locked and intruder entered by breaking open it. PW3 

on next morning entered in the room of deceased freely 

just pushing the door of the house.  

26.  PW3 and PW5 who are inhabitant of the house are 

present on the night of incident at the house of deceased 

at the time of incident. Their statements further pointed at 

10:45 PM PW3 go out from the room of deceased Subudh 

Saha to her room where she stay. Her evidence pointed 

she was the last person with deceased. It is clear from 

these two PWs testimonies that door of room of the 

deceased and main door of the house of the deceased was 

not bolted from inside and it was kept open. Their 

evidence again pointed entry of the intruder is made free 

and the intruder must have received this message in 
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advance. The ecchymosis of neck, injury present on the 

mouth, nail mark on neck pointed deceased fight with the 

culprit. That means he raised alarm. But PW3 and PW5 is 

totally silent and their silence gives alarm that they 

suppressed and hide vital facts to prevent coming out the 

identity of the intruder who had enter in the room of the 

deceased and their evidence not helping prosecution. 

27.  Statement of PW1, who is the son of deceased is that 

his father at the time of incident dealing in shoe business 

and shop is present in front of Dudhnoi P.S. and said shop 

was look after by A2 as his father was unable to go at his 

shop due to illness and at that time he was staying at 

Kolkata. He deposed, they are 4 siblings. His mother pre-

deceased his father. His further evidence is that he got 

information from Gopal Das over mobile regarding murder 

of his father and A2 also asked him over phone whether he 

got information or not. Getting the information he rushed 

to Dudhnoi and on his arrival at his father house the 

people told him that his father was tied with both hands 

and leg and mouth was taped with tape and after post-

mortem, dead body was taken to Dudhnoi and after arrival 

of his sister from Lucknow dead body of his father was 

cremated. He deposed the rings on the finger of his father 

were removed and did not found any money, ornaments 

mobile phone in the almirah of his father room and notice 

blood stain on the pillow bed sheet used by his deceased 

father. He deposed on the date of incident A3 was not 
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present and he was on leave and apart from A3;PW3, one 

Mahadevi, PW5 with his wife stayed in the house of his 

deceased father. In his cross he stated the statement 

made by him in his in chief were not stated by him before 

the police. 

28.  The statement of PW1 pointed in the house of his 

father, apart from his deceased father, PW3, PW5 with his 

wife,A3 and another maid of his deceased father namely 

Mahadevi was staying and his further evidence is that on 

the date of incident A3 was on leave. He deposed 

statement which he made before the court were not stated 

by him before the police. On perusal of the case diary it is 

seen that the statement of PW1 u/s 161 Cr.P.C. is not 

available with case diary and that means the IO of the case 

not recorded statement of PW1 during investigation. 

LEADING TO DISCOVERY: 

29.  Prosecution put compression that the mobile phone 

was recovered at the instance of A2 and this attract section 

27 of Evidence Act and also cash amount was recovered 

from the house and shop of A2 and from the house of 

accused A1 as lead by their statement respectively which 

connect the accused persons with the guilty of committing 

murder of deceased Subudh Saha for robbery.  

30.  Apart from the recovery of the cash amount 

prosecution further case against A2 is that mobile phone of 

deceased recovered from the pond as lead and shown by 
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the A2 which A2 thrown away after committing murder of 

deceased Subudh Saha. 

31.  In Prakash chand Vs State (Delhi Administration) 

(1979) 3 SCC, Hon’ble Apex court refer decision of HP 

Admn Vs Omprakash (1972) 1 SCC, 249: 

”There is a clear distinction between the conduct of a person against 

whom an offence is alleged, which is admissible u/s 8 of the Evidence 

Act, if such conduct is influenced by any fact in issue or relevant fact 

and the statement made to a police officer in the course of an 

investigation which is hit by sec 162 Cr.P.C. what is excluded by sec 

162 Cr.P.C is the statement made to a police officer in course of 

investigation and not the evidence relating to the conduct of an 

accused person (not amounting to a statement) when confronted or 

questioned by a police officer during the course of an investigation. For 

example, the evidence of the circumstances, simplicitier, that an 

accused person led a police officer and pointed out the place where 

stolen articles or weapon which might have been used in the 

commission of the offence were found hidden, would be admissible as 

conduct u/s 8 of the Evidence Act, irrespective of whether any 

statement by the accused contemporaneously with or antecedent to 

such conduct falls within the purview of section 27 of Evidence Act”. 

Decision of the Privy council in ‘Pulukuri Kottaya & ors Vs Emperor, AIR 

1947 PC 67 is the most authority for supporting the interpretation that 

the “fact discovered” envisaged in the section embraces the place from 

which the object was produced the knowledge of the accused to it, but 

the information given must relate distinctly to that effect. But if a 

relevant fact is discovered in consequences of such information, it 

furnishes assurance regarding the truth of such information’. In Umesh 

Karmakar & ANR Vs State of Assam, 2005 (1) GLT, 358, “Accused 

person led police to the bamboo groove for discovery and seizure of the 

weapon of assault and discovery of fact u/s 27 of Evidence Act.”  
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32.  Learned PP relied the decision on Mehboob Ali and 

Another –vs- State of Rajasthan, (2016) 14 SCC on 

Discovery of Fact and Chain of Circumstances which is 

reproduced herein below: 

“para13. For application of section 27 of Evidence Act, 

admissible portion of confessional statement has to be found 

as to a fact which were the immediate cause of the discovery, 

only that would be part of legal evidence and not the rest. In 

a statement if something new is discovered or recovered from 

the accused which was not in the knowledge of the Police 

before disclosure statement of the accused is recorded, is 

admissible in the evidence.  

para14. Section 27 of Evidence Act refers when any “fact” is 

deposed. Fact has been defined in section 3 of the Act. Same 

is quoted below :  

 “Fact” means and includes—  

(1) any thing, state of things, or relation of things, capable of 

being by the senses;  

(2) any mental condition of which any person is conscious. 

Illustrations:  

 (a) That there are certain objects arranged in a certain order 

in a certain place, is a fact.  

 (b) That a man heard or saw something, is a fact.  

 (c) That a man said certain words, is a fact.  

 (d) That a man holds a certain opinion, has a certain 

intention, acts in good faith, or fraudulently, or uses a 

particular word in a particular sense, or is or was at a 

specified time conscious of a particular sensation, is a fact. (e) 

That a man has a certain reputation, is a fact. “Relevant”. —



Sessions case no. 191 of 14      Page 20 of 56 

 
One fact is said to be relevant to another when the one is 

connected with the other in any of the ways referred to in the 

provisions of this Act relating to the relevancy of facts.” 

33.  Learned Defence Counsel place on reliance Hon’ble 

Apex Court decision on Crl. Appeal No. 428 of 2019 on 

leading to discovery. 

“para 16. This Court in Jaharlal Das v. State of Orissa, (1991) 

3 SCC 27, has held that even if the offence is a shocking one, 

the gravity of offence cannot by itself overweigh as far as 

legal proof is concerned. In cases depending highly upon the 

circumstantial evidence, there is always a danger that the 

conjecture or suspicion may take the place of legal proof. The 

court has to be watchful and ensure that the conjecture and 

suspicion do not take the place of legal proof. The court must 

satisfy itself that various circumstances in the chain of 

evidence should be established clearly and that the completed 

chain must be such as to rule out a reasonable likelihood of 

the innocence of the accused. In order to sustain the 

conviction on the basis of circumstantial evidence, the 

following three conditions must be satisfied: i.) the 

circumstances from which an inference of guilt is sought to be 

drawn, must be cogently and firmly established; ii.) those 

circumstances should be of a definite tendency unerringly 

pointing towards the guilt of the accused; and 

iii.) the circumstances, taken cumulatively, should form a 

chain so complete that there is no escape from the conclusion 

that within all human probability the crime was committed by 

the accused and none else, and it should also be incapable of 

explanation on any other hypothesis than that of the guilt of 

the accused. 
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Para 29. The second circumstance relied upon by the 

prosecution is the evidence of recovery. Under Section 27 of 

the Indian Evidence Act, it is not the discovery of every fact 

that is admissible but the discovery of relevant fact is alone 

admissible. Relevancy is nothing but the connection or the link 

between the facts discovered with the crime. The recovery of 

the motorcycle is sought to be relied upon as a circumstance 

against the appellants. There is nothing on record to show 

that the motorcycle recovered at the instance of appellant 

No.1, belongs to him. PW-13, IO, in his cross-examination 

admits that he does not know whether the appellant No.1 is 

the owner of the motorcycle. He further admits that no 

attempts were made by him to enquire about the owner of 

the vehicle.” 

34.  Now let me assess the evidence on record in the light 

of aforesaid decision. 

35.  In regard to leading to discovery of cash amount and 

mobile handset, PW1 who is the son of deceased, is totally 

silent. He did not make a single statement of his 

knowledge or information received regarding recovery of 

mobile handset of his father either from police or from his 

other sibling that his fathers’ mobile and missing amount 

were recovered from the house of A2 and A1 as per 

disclosure statement of A2 and A1. 

36.  PW1 stated he did not see money, ornaments, mobile 

phone in the almirah of the house of his father but did not 

specifically stated what ornaments are missing, the amount 

of cash money, the brand name of the mobile that were 
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missing from his father’s house. It can also be presume 

that a person will not keep his mobile phone in the almirah 

as deposed by PW-1. 

37.  PW2 is one of the daughter of deceased Subudh 

Saha. Her evidence pointed getting information she, her 

elder sister and her brother PW1 came to her father’s 

house. She deposed, police seized the mobile of her father 

without battery and SIM card and Ext-P-1 is the said 

seizure list Ext-P1(1) is her signature and Ext-MO-P-1 is the 

mobile handset. She deposed A2 show the mobile to the 

police and mobile was found in the pond present on the 

back side of their house and she identified. She again 

stated, she writing IMEI number of the mobile in a 

separate sheet given the same to police and also give a 

letter written by father of A2 and police seized the same 

vide Ext-P-2. While adducing evidence, PW2 nowhere 

stated that A2 make statement before her that he threw 

the mobile of her father in the pond and committed murder 

of her father. She did not specifically stated that A-2 lead 

police to the pond and he shown the place wherefrom Ext-

MO-P-1/PW2 mobile was recovered. She did not stated 

that she was present at the time of recovery. Her 

statement does not specifically shown at what place she 

had identified the Ext-MO-P-1/PW2. Further, her statement 

does not bring any material wherefrom she got the IMEI 

number of the Ext-MO-P-1/PW2 and prosecution did not 

clarify the same while adducing evidence of PW2. She 
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furnished the IMEI No. to police after about 2 months of 

the seizure of ExtMo-P1 mobile. She did not whisper about 

sim, battery of MO-P1 and other mobile of the deceased. 

Her evidence does not show A2 making statement before 

her that led to recovery of the mobile. Prosecution does 

not produced any explanation as to why there is delay in 

furnishing of IMEI No. of the mobile to the police by PW2 

when she identified the same to be her father’s mobile on 

the date of its recovery and not mentioning of IMEI no in 

the seizure list. 

38.  PW-15 is the IO of the case. His evidence is that on 

18/01/14 under the leadership of then Additional SP, 

Goalpara along with A2 went to Santipur, there they 

conducted search in a pond of Gaon Panchayat, recovered 

one mobile handset reportedly used by deceased and A2 

disclose that he had thrown the said mobile in that 

pond(this line is under objection) and same was seized 

by him and inExt-P-1 seizure list Ext-P-1(5) is his signature. 

39.  On scanning of the testimony of PW15, the IO of the 

case, it reveal that, he not deposed before the court that 

A2 statement lead them to the pond which was owned by 

Gaon Panchayat and A2 shown the place wherefrom the 

mobile Ext-MO-P-1/PW2 was recovered. He did not 

disclosed the name of the witnesses who were present at 

the time of recovery. He even not disclosed where he 

recorded statement of seizure witnesses. He is totally silent 

on the fact who had identified the mobile to be the mobile 
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of deceased Subudh Saha. He not made statement that 

A2’s statement led to the recovery of the mobile and 

before proceeding the place of recovery, A2 disclosed the 

place. He is silent on the battery and SIM card of the 

mobile. He does not disclose a single line on the fact of 

other mobile. He is totally silent on his steps to unveil the 

SIM and battery of the seized mobile to connect a link 

against the accused. He did not make statement where A2 

makes statement in respect of mobile and cash and in 

whose presence and not made statement that PW2 

identified the Ext-P-MO-1 to be the mobile handset of 

deceased. 

40.  The plain reading of the statement of PW15 in Ext-P-

1/PW-2 reveal that it was not A2 who took them to the 

pond but it was they took accused to Santipur and they 

conducted search in the pond of Gaon panchayt. The 

statement written on In Ext-P-1 is quoted herein below: 

“Search and Seizure list.Ref: Dudhnoi P.S. case no. 

04/14 u/s 302 IPC 

I SI Bidhan Singh Basumatary of Dhdhnoi P.S. (the 

next word is strike out by Pw-15) do hereby search the 

area of Sanitipur area and pond of panchayat located at 

Sanitpur area and recovered one (1) mobile handset without 

battery cover and sim card and seized in presence of below 

signed witness reportedly (the word reportedly strike out) and 

then written confessed by PijushSaha(himself) belonging to 

deceased Subudh Saha.” 
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41.  In Ext-P-1 it was not mentioned that A2 lead them to 

the pond or that after disclosure made by the A2 before 

police during his custody police proceed to the place of 

recovery to recover the mobile. 

42.  The combine reading of deposition of PW15, the IO 

of the case together with his statement made in Ext-P-1 

show PW15 in his evidence, in Ext-P-1 not mentioned that 

A2 made disclosure statement that led the recovery of 

mobile before it was recovered and same was identified by 

PW-2. There is no memorandum of statement of disclosure 

produced by prosecution at the time of adducing evidence 

Ext-P-1 does not disclosed the fact that mobile was 

recovered as per disclosure statement made by A2 during 

his police custodial period. The reading of statement of 

PW15 and Ext-P-1 on this point transpired that, first mobile 

handset was recovered then it was seized and thereafter, 

A2 stated that the mobile was reportedly thrown by him. 

The first word written in Ext-P1 is “reportedly”, then the 

word “reportedly” was strike down without putting any 

initial and above it written word “confessed” that caste 

doubt in the prosecution story of leading to discovery.  

43.  The cross of PW15 is that the home guard staff 

numbers 5/6 searched in the pond but those 5/6 home-

guard who had searched in the pond were not examined 

by prosecution to prove the fact of leading to discovery. 

His evidence pointed he had not drawn the sketch map of 

the place of recovery that again cast doubt with regard to 
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the recovery of mobile at the instance of the A2. The 

mobile i.e. MO Ext-1 was recovered without battery, sim 

card and cover but, there is not a single explanation by the 

prosecution whether prosecution made any attempt to 

locate/ find out and recover the battery SIM card and cover 

of the mobile to complete the chain of circumstances. 

PW15 does not made a single word on this point that he 

taken initiative or interrogate A2 where SIM card, battery 

and cover was kept. His evidence again pointed that he did 

not tried to find out the IMEI of the seized mobile phone. 

Ext-P-1 shown that mobile was recovered on 18/01/14. On 

the back side of the mobile handset, the IMEI number is 

written but, in Ext-P-1 the said IMEI no. is not mentioned 

and vide Ext-P-2 the PW16 SI-Banikanta Sarma seized one 

piece of paper where one IMEI number was written along 

with one letter written by Sashi Saha in Bengali language 

on 04/03/14 on being produced by PW-2 and Ext-MO-3 is 

the half piece of paper containing one IMEI number.  

44. PW15 seized the mobile on 18/01/14and he did not 

mention the IMEI number of the recovered mobile in Ext-P-

1/PW2 seizure list. PW2 in her evidence stated she gave 

police separately writing the IMEI number of the mobile of 

her father. She not stated any reason why she did not 

furnish the IMEI number to the police on the date of 

recovery or on the next day of seizure of Ext-MO-P-1 and 

why it took about 2 months’ time to submit the same to 

the police. Therefore, that the IMEI number Ext-MO-P-3 is 
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actually and correctly the IMEI number of the mobile used 

by the deceased does not established beyond all 

reasonable doubt and there is suspicion and doubt arises 

regarding preparing of the IMEI number as the said 

number was not noted down in Ext-P-1 seizure list, on the 

date of recovery of the mobile and non-furnishing of MO-P-

3 by PW2 on the said date or at the earliest and non-

explanation of the reason of such long delay in providing 

the same to police brings suspicious on subsequently 

written paper. That apart, the PW2 not deposed that the 

mobile handset of her father was missing. PW6 who is 

another daughter of deceased not disclosed the missing of 

mobile of her father, PW-14 the husband of Pw-2 is totally 

silent about loss of mobile, cash amount from the room of 

the deceased while adducing evidence before the court and 

while making statement before learned Magistrate u/s 164 

Cr.P.C.by Pw-2 and Pw-6 which was recorded on 

05/04/2014 that is after 3 months 4 days of the incident 

and when they make statement before the police, they did 

not disclose the fact of missing of mobile of their father 

and missing of cash amount from the house. 

45.  With regard to the recovery of cash amount from the 

house of A1, PW1, PW2, PW-6, and PW-14 the relative of 

the deceased and other PWs are totally silent. PW15 stated 

an amount of Rs. 30,610/-(thirty thousand six hundred 

ten) only as shown by accused A1 recovered from A1house 

which he seized but, prosecution did not exhibit the said 
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seizure list by which the amount of Rs. 30,610/- only was 

recovered and seized. No seizure witness of said seizure 

list was produced by the prosecution to adduce their 

evidence to substantiate the fact of recovery and seizure of 

cash amount as per statement of accused A1. I.O. even 

not disclosed what he did with the recovered cash amount 

and prosecution failed to explain this fact by a single 

sentence. The statement of PW15 gives fishy smell in the 

manner of conducting the investigation. PW16 who is 

another IO of the case stated the whole case was 

investigated by SI Bidhan Singh Basumatary who is the 

PW15 and SI Banikanta Sarma only submitted charge-

sheet and Ext-P-11 is the charge-sheet and PW16 exhibited 

FIR which was lodged by A2. The evidence of PW15 does 

not pointed presence of PW2 or any member of the 

deceased at the time of recovery of mobileExt-MO-P-

1/PW2 or in respect of cash amount. 

46.  PW3 who was the housemaid of deceased and PW4 

the neighbor of the deceased not made any statement 

regarding recovery of mobile handset and cash amount 

and they are totally silent. PW3 looked after deceased so it 

can be safely presumed that she has better knowledge 

about the articles used by the deceased. But she prefer to 

keep silent and prosecution does not take endeavor to 

bring to the knowledge of court from her the fact of mobile 

used by the deceased. 
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47.  PW5 the purohit make statement that occurrence 

took place on 5th and on 12th the mobile of deceased 

Subudh Saha was recovered near a pond situated at the 

back side of the house of Subudh Saha but he did not go 

there. This witness work as a priest of deceased and was 

staying at the house of deceased when incident took place 

but when police made search of the mobile he did not go 

there to witness the searching of the mobile. His evidence 

except on the point that one mobile handset was recovered 

from a pond on the back side of the house of deceased 

Subudh Saha, the other allegation and statement of the 

prosecution that recovered mobile was used by deceased 

Subudh Saha, that recovered mobile was recovered at the 

instance and as per statement lead and shown by A2 does 

not at all comes out. PW5 not made a single word with 

regard to the recovery of cash amount either from the 

house and shop house of A2 and house of A1 and he does 

not make any statement with regard to robbery committed 

at the house of deceased and he is totally silent on the 

vital point that mobile was recovered as per statement of 

A2 and A2 makes such statement. Prosecution not 

produced the mobile before him for identification. 

48.  PW6 another daughter of deceased Subudh Saha 

stated after arrest of the A2 by the police, A2 was taken to 

the house and on the bank of pond present at back side of 

the house of her father one mobile phone was recovered 

and the recovered mobile was shown to her sister Pinku 
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Saha and police took away the mobile after obtaining the 

signature of her sister Pinku Saha. 

49.  The statement of PW6 clearly pointed she was not 

present at the time when mobile was recovered and 

seized. Her statement again pointed the said mobile was 

not identified by her to be the mobile of her late father. 

Her statement bring another fact that police after recovery 

of the mobile shown to her sister PW2 Pinku Saha. It is not 

the statement of PW6 that A2 lead the police and mobile 

was recovered from the place as shown, disclosed and lead 

by A2. Thus, from the statement of PW6, the fact that, 

mobile was recovered as per disclosure of A2 statement, at 

the instance, as shown and lead by the A2 is not 

transpiring. PW6 is totally silent on the point of prosecution 

facts regarding recovery of cash amount from the house of 

A1 and shop house and house of A2. She is totally silent on 

the fact of robbery in the house of her late father. 

50.  PW7, is one of the neighbor of the deceased Subudh 

Saha. He deposed, after 8/10 days of the incident police 

arrested A2 thereafter, one day at 11 am while he was 

standing in front of his house, one police jeep came and 

stopped in front of the house of deceased and they 

brought A2and A2 got down from police vehicle and at that 

time A2disclosed that A2 had murdered his maternal uncle 

Subudh Saha and thrown away the mobile in pond 

belonging to Dudhnoi Gaon Panchayat. Thereafter, police 

asked some person for searching the mobile of Subudh 
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Sahain the water of the pond. One person brought the 

mobile from pond and that phone was handed over to 

police and then the youngest daughter of deceased 

identified the mobile as her father’s mobile and police 

seized the mobile handset in their presence and he put his 

signature and Ext-P1(2) is his signature. Ext-MO-P-1is the 

recovered seized mobile handset.  

51.  In cross stated he do not know what mobile handset 

was used by deceased, A2 was brought by police in a 

police jeep, he cannot say who got down in the water of 

the pond, only 2/3 person search in the pond, he cannot 

say the person who recovered the mobile handset, he did 

not say before the police what he deposed before the 

court. 

52.  The statement of PW7 made in his in chief and cross 

pointed 2/3 persons made search in the pond. His evidence 

pointed he cannot say who got the mobile in the pond, 

thus his presence at the place of recovery is comes under 

scan and doubt and most important fact coming from his 

statement is that whatever he deposed was not disclosed 

by him before the police thus, this draws presumption that 

he improved his version before the court while adducing 

evidence. 

53.  PW8 is another neighbor of deceased and his 

evidence is that, after 10/12 days of incident at about 

9AMhe went to market and when he return home from 
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market he notice gathering of people at the public pond by 

the side of road in front of his house where police brought 

A2 and A2 stated that he committed murder of Subudh 

Saha and thrown away the mobile in pond. Police engaged 

person to search the mobile in the pond, subsequently he 

heard that one mobile was recovered and he put his 

signature on seizure list and Ext-P-1(3) is his signature. His 

cross pointed before his arrival 150 persons present at the 

bank of pond, A2 was standing at the side of pond and he 

was present at 70/80 meters distance and persons used 

fishing net to search the mobile. He do not know who had 

got the mobile. He did not make statement before the 

police that A2 disclosed before him that he had committed 

the murder of Subudh Saha and thrown the mobile. 

54.  The PW7 and PW8 while adducing evidence before 

the court not specifically disclosed that it was A2 who lead 

the police to the pond and as shown by A2 the mobile 

handset was recovered. PW-8 cross pointed he was 

present about 70/80 meters distance from A2 and there 

was gathering of 100/150 persons present and if he was at 

such a distance and 100/150 people present and A2who 

was standing by the side of the pond stated he murdered 

deceased and thrown mobile in the pond by the side of 

pond was clearly heard by PW-8 is not believable beyond 

all reasonable doubt. That apart, the PW7 stated at about 

11:00 AM police jeep came and police brought A2 and 

when police stopped the jeep and A2 got down from the 
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jeep, A2 stated that he had committed murder of Subudh 

Saha whereas PW8 stated when police brought A2 to the 

bank of pond A2 stated he had committed murder of 

deceased Subudh Saha. Thus, pointed there is huge 

differences in the version of the statement of PW7 and 

PW8 which makes their statement unbelievable beyond all 

reasonable doubt.  

55.  PW9 is another neighbor of deceased and his 

evidence is that after 13/14 days police brought A2 after 

his arrest at the place of occurrence, he also went to see at 

the bank of pond and reaching at the bank of the pond he 

came to know that some articles of deceased thrown at the 

pond and people were searching for the same. Police were 

also present and one person among the searcher stated 

that he got the mobile and show the mobile and family 

member of the deceased identified the same to be the 

mobile of deceased. His cross pointed he do not know 

brand of the mobile but, mobile was without SIM card and 

battery. 

56.  The statement of PW9 does not pointed that A2 

made statement either in front of the house of deceased or 

on the bank of pond that lead police to the recovery of 

mobile. This witness not stated any fact regarding recovery 

of money made as per disclosure of A2 statement and he 

does not corroborated the statement of PW7 and PW8 in 

regard to A2 making statement of disclosure. PW-15 the IO 

of the case not stated that A-2 make disclosure statement 
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in presence of PW-7, PW-8 either in front of the house of 

deceased or on the bank of pond as they deposed.  

57.  From the entire evidence on record, more specifically 

from the evidence of seizure witness of Ext-MO-1 and IO of 

the case it does not coming out that it was A2 statement 

that lead the police to the bank of pond and at his instance 

the mobile Ext-MO-1 was recovered. 

58.  The point stated by the prosecution that Pw15 

recovered cash amount of Rs. 30,610/- only from the 

house of A1 and also recovered cash amount of Rs. 3,500/- 

only from the shop house of A2 and cash amount from the 

house of A2 but to substantiate the same prosecution does 

not exhibit a single documents (seizure list) nor adduced 

evidence of seizure witness who are present at the time of 

recovery. The MO-Ext-3 is subsequently written documents 

of PW2. The PW15 deposed he had not verified this IMEI 

number with the recovered mobile handset to establish the 

fact that recovered mobile belongs to deceased and IMEI 

no. given by PW2 is the IMEI no. of recovered mobile. 

PW16 not disclosed when and under what circumstances 

PW2 got the IMEI No. and when same was given to him 

which are crucial point in this case to connect accused with 

the crime. The prosecution also failed to establish the fact 

that mobile was recovered as lead by the statement of A2 

and as shown and at the instance of A2. Therefore, I find 

that theory of leading to discovery produced by the 

prosecution not established against the accused A-1 and A-



Sessions case no. 191 of 14      Page 35 of 56 

 

2 and I am constrained to hold that this set of evidence is 

not a safe set of evidence to rely upon. 

Extra Judicial Confession: 

59.  The extra judicial confession has been defined to 

mean a free and voluntary confession of guilt by a person 

accused of a crime in the course of conversation with 

persons other than judge or magistrate seized of the 

charge against himself. 

In Gura Singh Vs State of Rajasthan 2001 2 SCC 205 Hon’ble 

Apex Court in para 6 observed “It is settled position of law that 

extra-judicial confession, if true and voluntary, it can be relied upon 

by the court to convict the accused for the commission of the crime 

alleged. Despite inherent weakness of extra judicial confession as an 

item of evidence, it cannot be ignored when shown that such 

confession was made before a person who has no reason to state 

falsely and to whom it is made in the circumstances which tend to 

support the statement”. 

Hon’ble Apex Court in Ram Lal Vs. State of Himachal Pradesh in 

Criminal Appeal No. 576 of 2010 in para 13 held “ Extra-judicial 

confession is a weak piece of evidence and the court must ensure 

that the same inspires confidence and is corroborated by other 

prosecution evidence. In order to accept extra-judicial confession, it 

must be voluntary and must inspire confidence. If the court is 

satisfied that the extra-judicial confession is voluntary, it can be 

acted upon to base the conviction.”  Hon’ble Apex Court in para 14 

and 15 again held “14. It is well settled that conviction can be based 

on a voluntarily confession but the rule of prudence requires that 

wherever possible it should be corroborated by independent 

evidence. Extra-judicial confession of accused need not in all cases 
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be corroborated.” “15…………, if the court is satisfied that if the 

confession is voluntary, the conviction can be based upon the same. 

Rule of Prudence does not require that each and every circumstance 

mentioned in the confession with regard to the participation of the 

accused must be separately and independently corroborated. 

Hon’ble Apex Court in Sahadevan & Anr Vs. State of T. Nadu, 

Cri. Appeal No. 1405/2008 para 21 held,   “14. ‘It is a settled 

principle of criminal jurisprudence thatextra-judicial confession is a 

weak piece of evidence. Wherever the court, upon due appreciation 

of the entire prosecution evidence, intends to base a conviction on 

an extra-judicial confession, it must ensure that the same 

inspires confidence and is corroborated by other prosecution 

evidence. If, however, the extra-judicial confession suffers 

from material discrepancies or inherent improbabilities and 

does not appear to be cogent as per the prosecution version, 

it may be difficult for the court to base a conviction on such a 

confession. In such circumstances, the court would be fully 

justified in ruling such evidence out of consideration.’Para‘21 Extra 

judicial confession must be established to be true and made 

voluntarily and in a fit state of mind. The words of the witnesses 

must be clear, unambiguous and should clearly convey that the 

accused is the perpetrator of the crime. The extra judicial confession 

can be accepted and can be the basis of conviction, if passes the test 

of credibility.’‘22.Upon a proper analysis of the above-referred 

judgments of this Court, it will be appropriate to state the principles 

which would make an extra- judicial confession an admissible piece 

of evidence capable of forming the basis of conviction of an accused. 

These precepts would guide the judicial mind while dealing with the 

veracity of cases where the prosecution heavily relies upon an extra-

judicial confession alleged to have been made by the accused. 

The Principles 



Sessions case no. 191 of 14      Page 37 of 56 

 
i) The extra-judicial confession is a weak evidence by 

itself. It has to be examined by the court with greater care 

and caution. 

ii) It should be made voluntarily and should be truthful. 

iii) It should inspire confidence. 

iv) An extra-judicial confession attains greater credibility 

and evidentiary value, if it is supported by a chain of 

cogent circumstances and is further corroborated by other 

prosecution evidence. 

v) For an extra-judicial confession to be the basis of 

conviction, it should not suffer from any material 

discrepancies and inherent improbabilities. 

vi) Such statement essentially has to be proved like any other 

fact and in accordance with law.” 

In Crl. Appeal No. 378 of 2015, Chandrapal vs state of 

Chatisgarh (earlier MP) decided on 27-05-22 Hon’ble Supreme Court 

observed in para 11 “..However, this court has 

consistently held that an extra judicial confession is a weak kind of 

evidence and unless it inspires confidence or is fully corroborated by 

some other evidence of clinching nature, ordinarily conviction for the 

offence of murder should not be made only on the evidence of extra 

judicial confession….” 

60. Learned PP in support of his submission on Extra 

Judicial/reliable confession relied on decision of Ponnusamy 

vs state of Tamilnadu 2008 (5) SCC 587 para 28: 

“28.  There cannot be any doubt that extra judicial 

confession is evidence of weak nature as has been held in 

Kuldip Singh and another vs. State of Punjab (2002) 6 SCC 

(Cri) 1534. Learned PP also relied the Ram lal Vs The state 

of Himachal Pradesh decided on 3rd October 2018 para 13. 
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Para  29.  In this case, however, not only an extra 

judicial confession was made by the appellant before PW-10, 

the same was also made before PW-11. The jewellery which 

had been put on by the deceased was produced by the 

appellant. Only upon the disclosure made by the appellant 

that the dead body had been thrown in the canal, a search 

was made and it was found. The dead body was also 

identified to be that of the deceased.” 

61. Learned defence counsel relied the following decision 

of Hon’ble Apex Court in support of his submission on extra 

judicial confession Dhanraj @Dhand -vs- State of Haryana 

(Crl. Appeal No. 1410 of 2010) decided on 09-05-2014. 

Para 10.”It is well established that extra-judicial confession 

has been treated by this Court as weak evidence in the 

absence of a chain of cogent circumstances, for recording a 

conviction (See: Gopal Sah vs. State of Bihar1 , and Pancho 

vs. State of Haryana2 ). It was held in Sahadevan and Anr. vs. 

State of Tamil Nadu3 that if an extra judicial confession 

suffers from material discrepancies or inherent improbabilities 

then this Court cannot base a conviction on the same. In the 

present case, there is an apparent discrepancy in the 

confession statement of Sanjay and the same is a glaring one 

as he has named different accomplices in the same crime in 

his two confessional statements. Furthermore, Sanjay’s 

confessional statements only connect him to the car and the 

Kirpan, his statement that the accused appellants took the 

wrist watch and the briefcase in the absence of other 

evidence except the recovery of the same does not establish 

that anything beyond the fact that they may possess stolen 

goods. In no manner does the later statement of the co-

accused supports that the accused appellants were involved in 



Sessions case no. 191 of 14      Page 39 of 56 

 
the commission of murder. In the case of Pancho vs. State of 

Haryana (supra) this Court did not convict the accused Pancho 

on the basis of the confession statement of the co-accused in 

the absence of other cogent evidence, inspite of the belated 

recovey of the alleged weapon of murder”. 

62.  Now let me scrutinized the evidence on record to 

find out and arrive at whether evidence produced by the 

prosecution satisfy the principle of law laid down by the 

Hon’ble Apex court in regard to extra judicial confession. 

63.  PW15 is one IO of the case and PW16 is another IO 

of the case. PW15 while adducing evidence before the 

court not made statement that A2 disclosed before police 

or when taken to Sanitpur that he committed murder of 

Subudh Saha and after murdering Subudh Saha he thrown 

the said mobile in the pond. He deposed during 

interrogation of accused A1, A3 and A2 they disclosed 

before him that they were employees of deceased Subudh 

Saha. This witness even not stated conducting search and 

recovery of money from the house of A2. He even not 

stated that A1 made statement before him that money 

which was recovered from the house of A1 were the 

money they robbed from the house of deceased Subudh 

Saha after committing robbery and murder of Subudh 

Saha. With regard to the seizure of cash amount of Rs. 

3,500/-recovered from the cash counter of the shop house 

of A2, PW15 stated he did not verify with the accounts 

book of the shop of A2 and PW15 not disclosed that A-2 
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made statement that he rob the deceased after murdering 

him. All the PWs are silent against A-3. 

64.  PW16 the then OC Dudhnoi P.S. deposed he went to 

deceased house but he is silent on the point of accused 

person making extra judicial confession either before the 

police or before the other person. 

65.  PW7 deposed at 11 am while he was standing in 

front of his house, one police jeep came in front of the 

house of deceased and in that jeep A2 was there A2 got 

down from jeep and at that time A2 disclosed he murder 

maternal Uncle Subudh Saha. This witness not stated that 

A2 made statement before him in presence of police or 

other PWs. Ext-P9/PW15 sketch map does not show house 

of PW-7 present in front of the house of deceased.  

66.  PW8 stated, after 10/12 days of cremation of the 

deceased, while he return home from market he noticed 

gathering of public on the site of the public pond and at 

that place A2 stated that he committed murder of Subudh 

Saha and thrown the mobile in the pond but IO who took 

A2 to the place of recovery of mobile not whisper a single 

line that A2 made confession before the public of his 

committing murder of Subudh Saha. The PW7 and PW8 

both stated different place of A2 making confession, the 

PW7 stated accused made confession when he got down 

from jeep in front of deceased house and pw8 stated 

confession made at the site of the pond when people 
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searching the mobile. The pond is present in the back side 

of the deceased and there is a wall in the house of 

deceased. PW8 was not present in front of the house of 

deceased. PW7 and PW-8 not stated that each one of them 

are present when A2 made confession. Therefore, the 

extra judicial confession as produced by the prosecution by 

PW-7 and PW-8 is not a safe piece of evidence when same 

is not corroborated by other witness and there is 

differences in the statement of PW7 and PW8 clearly 

appear with regard to the place of making confession by 

the A2 and not corroborated by PW-15 and PW-16. That 

apart, none of them stated that each other are present at 

the place when accused made confession. Prosecution also 

failed to bring the vital ingredient of the confession as 

incorporated u/s 164 Cr.P.C. that A2 make confession 

voluntarily with free mind, sound mental condition, without 

inducement, torture and fully knowing the consequences of 

making confession. 

67.  It is settled principle of law that extra judicial 

confession is a very weak piece of evidence. In the case in 

hand extra judicial confession is not established beyond all 

reasonable doubt and coupled with the aforesaid decision I 

come to my definite finding that the extra judicial 

confession propounded by the prosecution is not a safe 

piece of evidence to rely upon as same failed to pass the 

test.  

ANALYSIS OF THE EVIDENCE OF OTHER WITNESS : 
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68.  The PW10 Sipra Das deposed hearing cry in the 

house of Subudh Saha at 6 AM, she rushed to the house of 

Subodh Saha and noticed Subudh Saha lying on his bed 

dead with hand and legs tied and at that time the domestic 

helper Aaroti(PW3) and Mahadevi Saha are present. She 

returns home and disclosed incident to her husband and 

again went to the house of deceased. She called Pinku and 

Rinku(daughter of deceased) over phone and informed the 

incident to them. 

69.  Defence did not cross examined her. She is totally 

silent on the fact of the condition of the room where 

deceased was found murdered. Her evidence does not 

disclose A-2 making confession and leading to discovery 

and her testimonies does not connect A2 with the seized 

mobile MOP-1 and the murder of deceased SubudhSaha. 

Her evidence pointed at 6AM hearing cry in the house of 

deceased Subudh Saha, she rushed there she found 

Subudh Saha dead and meet his domestic helper Aaroti 

(PW3) and Mohadebi Saha. If this witness heard cries in 

the house of Subudh Saha at 6AM, then PW5 did not 

getting any hint regarding death of Subudh Saha when he 

stayed in the same house cast a shadow on the veracity of 

his testimonies.  

70.  PW11 evidence is similar with PW10 that hearing hue 

and cry he went to the house of deceased and found dead 

body of Subudh Saha lying on his bed in his room. He also 
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not given any description, scenery, condition of the room 

that he witness when reached the house of deceased. 

71.  PW12 also make similar statement that hearing hue 

and cry in the house of deceased he went there saw dead 

body of deceased on his bed, police arrived, did inquest 

and he put his signature in inquest. Ext-P-12 is the inquest. 

This witness is also silent on the point of condition scenery 

of the room where they found Subodh Saha lying dead on 

his bed in his room. 

72.  PW3 the domestic helper of the deceased who first 

open the door of the room of the Subudh Saha and found 

him dead and dead body lying on bed upside down hands 

and legs tied, adhesive tape on his mouth not made a 

single statement what she exactly saw when she open the 

door of the room of deceased Subudh Saha. 

73.  PW4, PW5 who also entered the room and found 

Subudh Saha lying dead on his bed with hands and legs 

tied and mouth pasting with an adhesive tape not disclose 

a single statement what they have noticed in the room of 

the deceased. PW9 also not stated what he had seen while 

entering the room of deceased Subudh Saha. 

74.  PW2 the daughter of deceased, PW6 another 

daughter of deceased also not stated what exactly they 

had noticed while entering the room where Subudh Saha 

found dead with hands and leg tied and adhesive tape 

pasted on his mouth. PW14 not stated any fact of mobile 
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phone, confession made by A-2 and A1, recovery of money 

and mobile. 

75.  None of the witnesses stated door of the almirah was 

open, there is removal of the goods of the almirah or 

hither and thither of the articles, goods of the deceased in 

the room. There is no unnatural scene of the articles of the 

room of the deceased stated by the witnesses including 

PW-15, the IO of the case except one statement that they 

when enter the room they found Subudh Saha lying dead 

on his bed with hands and legs tied and adhesive tape on 

his mouth. PW-1, Pw-6, PW-14, and PW-2 not made any 

statement before the IO with regard to robbery in the 

house. PW-2, PW-6, PW-14 not made a single statement 

with regard to removal of valuable from the house of 

deceased. Their evidence does not bring any incriminating 

material to establish the ingredients of section 392 IPC 

against the accused persons 

76.  PW3 and PW5 who were inmate of the house of the 

deceased Subudh Saha not made a single word that when 

they left to their room, they found accused persons either 

in the room of deceased or that accused persons came to 

the house of deceased when other inmates went to their 

respective room for sleeping. The last person leaving the 

room of the deceased was PW-3 but she prefer to keep 

silent. The prosecution not examined wife of PW-5 and 

Mohadebi who was another domestic helper of deceased 

and the testimonies of PWs present on record does not 



Sessions case no. 191 of 14      Page 45 of 56 

 

bring complete chain of circumstances against the accused 

persons.  

77.  PW15 deposed Ext-P-9 is the sketch map of place of 

occurrence which is drawn by him. I have perused Ext-P-9 

the Ext-P-9 is a page of case diary where he drawn a 

rough sketch map of place of occurrence.  PW2 , PW4 , 

PW5, PW7, PW9, PW6 stated there is one pond on the 

back side of the house of deceased but Ext-P-9 does not 

shown any pond and the rough sketch map drawn by 

PW15 the IO of the case does not explain on which side 

the pond is present. On one side of the house and 

compound of deceased Subudh Saha there is vacant plot of 

Gopal Das and one side, the house of Biblab Dutta present, 

one side channel of Santipur, one side connecting Santipur 

village road and on the other side of the Sanitpur village 

road house of Gopal das and Sri sankar Junior College 

present and Santipur village road as per extP-9. The IO has 

not drawn the actual sketch map of the place of 

occurrence that is the room where deceased found dead. 

He not drawn the sketch map of the place of recovery of 

the mobile. This is a murder case where there is no eye 

witness, the deceased was 80 years old living with 

housemaid and pujari, children were staying outside but IO 

of the case not drawn sketch map of the actual place of 

occurrence where deceased was found dead with vivid 

description of the rooms, house and compound, not 

preserved and send nail mark present on the neck of the 
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deceased to FSL for examination to verify with accused’s 

nail marks to connect complete chain of circumstances 

against the accused persons and these fault are nothing 

but clearly revealed that IO in a very casual and slack 

manner did the investigation. 

78.  PW16 evidence is thatPW-2 and PW-6 are produced 

before magistrate to record their statement u/s 164 Cr.P.C. 

on 05/04/14 but prosecution failed to explain why there is 

so much delay in producing them before the Magistrate to 

record their statement u/s 164 Cr.P.C and unexplained 

delay in recording their statement pointed possibility of 

embellishment. More so PW-2 and PW-6 in their statement 

recorded u/s 164 Cr.P.C not disclosed the fact of A-2 

making confession and leading to discovery of mobile and 

cash as per statement of A2 and A1. The ExtP-6/PW-6 and 

Ext-P-4/PW-2, the statement of PW-2 and PW-6 recorded 

u/s 164 Cr.P.C. does not enlighten the fact of leading to 

discovery and extrajudicial confession and does not help in 

connecting the accused person with the murder of the 

deceased and robbery. They stated their suspicion against 

A2 as he is not answering their question, not actively 

participate in the result of investigation and this is not a 

substantive piece of evidence to connect complete chain of 

circumstances against the accused persons. 

RELEVANCY OF THE MATERIAL OF THE CASE DIARY: 
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79.  The prosecution in the books of their summary of 

argument submitted before the court relied page no. 185, 

186 and 194 of the case dairy and submitted that those 

material on case diary established the ingredients of 

section 27 of the Evidence Act and leading to discoveries of 

material proved beyond reasonable doubt. Now, let me 

find out the same in terms of the statutory provision of 

law. 

80.  To arrive at the just decision I have perused the 

relevant pages which are relied by the prosecution at the 

time of argument. In page no. 185-186 of the case diary 

statement of A1 u/s 161 Cr.P.C available, in page no. 187 

statement of A-3 u/s 161 Cr.P.C., in page no. 194 

statement of A-2 u/s 161 Cr.P.C. present. The statement 

recorded u/s 161 Cr.P.C. of the accused and witnesses 

recorded by the IO is not a substantive piece of evidence 

and statement recorded by the IO of the accused cannot 

be used as a weapon and tool against the accused to 

convict him or the statement of accused recorded by police 

cannot be treated as his confessional statement or same 

cannot be even treated as extra judicial confession of the 

accused.PW15 the IO of the case who has recorded 

statement of accused persons not deposed before the 

court that A1 and A2 before him and before PW-7 and PW-

8 make confessional statement that they with A3 

committed the murder of deceased Subudh Saha and 

thereafter, A2 thrown out the mobile of deceased in the 
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pond and that A2statement before him lead to the 

discovery of the mobile. When this piece of statement has 

not been brought before the court when PW-15, the IO of 

the case adduced evidence before the court, and accused 

is not given an opportunity to cross examine on this 

statement written by PW-15, now, prosecution cannot rely 

the material of case diary against the accused person as 

the statement of witness and accused recorded by police 

are not substantive piece of evidence and the statement 

recorded u/s 161 Cr.P.C can be used only for the purpose 

of corroboration and contradiction and it cannot be used as 

a tool, as substantive piece of evidence to convict the 

accused. 

81.  Therefore, the piece of material which prosecution 

did not brought, produced and relied during the trial of the 

case and while adducing evidence of the prosecution 

witnesses before the court, now, the same cannot use as a 

weapon by the prosecution at the time of argument by 

simply placing the same before the court citing that this is 

covered by section 27 of the Evidence Act. 

82.  Section 25 Evidence Act “No confession made to a police 

officer, shall be proved as against a person accused of any offense 

.”Section 24 Evidence Act. Confession caused by 

inducement, threat or promise, when irrelevant in criminal 

proceeding.—A confession made by an accused person is 

irrelevant in a criminal proceeding, if the making of the 

confession appears to the Court to have been caused by any 
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inducement, threat or promise,1 having reference to the 

charge against the accused person, proceeding from a person 

in authority and sufficient, in the opinion of the Court, to give 

the accused person grounds, which would appear to him 

reasonable, for supposing that by making it he would gain any 

advantage or avoid any evil of a temporal nature in reference 

to the proceedings against him.—A confession made by an 

accused person is irrelevant in a criminal proceeding, if the 

making of the confession appears to the Court to have been 

caused by any inducement, threat or promise,2 having 

reference to the charge against the accused person, 

proceeding from a person in authority and sufficient, in the 

opinion of the Court, to give the accused person grounds, 

which would appear to him reasonable, for supposing that by 

making it he would gain any advantage or avoid any evil of a 

temporal nature in reference to the proceedings against him." 

Section 26. Confession by accused while in 

custody of police not to be proved against him. —No 

confession made by any person whilst he is in the custody of 

a police officer, unless it be made in the immediate presence 

of a Magistrate1, shall be proved as against such person. 

83.  Thus, the cumulative reading of section 24, 25 and 

section 26 of the Evidence Act make it abundantly clear 

that the confession made by a accused person of a 

commission of an offence before the police while in 

custody cannot be used against the person accused of the 

offence. Again prosecution must bring on record that said 

confession satisfy the ingredient of section 24 of the 

Evidence Act. Therefore, the prosecution reliance of page 

186, 187 and 194 of the case diary are not admissible 
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material and has got no evidentiary value and same cannot 

be used against the accused in terms of provision of 

section 24, 25 and 26 of the Evidence Act and does not 

satisfy the ingredients of section 27 of the Evidence Act 

and I hold those are not safe piece of evidence to rely 

upon and I have not accepted the same. 

84.  The Ext-MO-P-2 the letter exhibited by PW-2 which 

she deposed that written by the father of the accused does 

not connect the accused with the crime and prosecution 

not proved that same was written by father of the accused. 

This letter was produced on 04-03-14 and reason of delay 

not explained and wherefrom this letter is traced out is not 

disclose by the prosecution. Ext-MO-P-2 does not connect 

the complete chain of circumstances against the accused 

persons to hold them guilty of the charge leveled against 

them u/s 302 IPC. 

85.  The prosecution contended that the statement of 

the accused recorded u/s 313 Cr.P.C revealed that accused 

person throughout their examination keep silent and they 

denied the prosecution allegation and evidence that 

produced against them. That show they are guilty of the 

charge leveled against them and place on reliance the 

decision of Rajender @Rajesh @Raju in Criminal Appeal 

No. 1889 of 2010 of Hon’ble Apex Court decided on 

24/10/2019. 
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“A statement made by an accused under section 313 Cr.P.C. 

can be used as an aid to lend credence to the evidence led 

by the prosecution.” 

86.  Settled principle of law is that a person accused of 

committing an offence cannot be convicted based on his 

reply u/s 313 Cr.P.C. alone or because he prefer to keep 

silence, unless and until prosecution brings home sufficient 

incriminating material beyond all reasonable doubt to 

establish the guilty of the accused. Only when prosecution 

succeed in bringing sufficient incriminating material against 

the accused person of his commission of the offence 

charged against him accused can be held guilty even if he 

keep silent or when admit the allegation brought against 

him. 

87.  In the case in hand, prosecution did not exhibit 

seizure list of seized cash amount and seizure witness of 

the seizure list of seized cash amount to prove and 

establish the fact that accused persons murdered deceased 

to rob him. The prosecution by not bringing seizure list of 

the seized cash amount and seizure witness and PW15 and 

PW16 by not verifying seized cash amount which was 

seized from the cash counter of the shop of A2 with the 

cash book and transaction book, bank account of accused 

A2 shop failed to establish beyond all reasonable doubt 

that the amount seized by the IO are the cash amount of 

the deceased and that accused persons robbed from his 

house and failed to establish the charge of section 392 IPC 

against the accused persons.  
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88.  After evaluating the entire evidence on record, going 

through the principle of circumstantial evidence I find that 

prosecution failed to bring home the complete chain of 

circumstances against the accused person to proof only 

guilty of the accused that accused persons committed 

murder of Subudh Saha to rob him and here in the case in 

hand the prosecution theory of leading to discovery and 

extrajudicial evidence not established against the accused 

and there draws presumption of innocence of the accused, 

there is snags in the circumstances and prosecution by not 

placing on record all the material to connect complete 

chain of circumstances failed to establish the only guilty of 

the accused and I am constrained to hold that prosecution 

failed to establish the charge of section 302/392/34 IPC 

against the accused persons beyond all reasonable doubt 

and A1, A2 and A3 entitled benefit of doubt. 

89.  In the result, accused persons A1, A2, A3 are 

acquitted from the charge of section 392/302/34 IPC and 

A-1, A-2, A3 are set at liberty. However their bail shall 

remain stands for next six months u/s 437A Cr.PC 

90.  Seized money begin prosecution failed to established 

is the looted amount from the house of deceased by 

adducing evidence before the court. The same be return to 

the person from whom seized in due course of time as per 

law. The other seized article be disposed of and return in 

due course of time in accordance with law. 
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91.  Send committal record with a copy of judgment to 

the learned committal court. 

92.  Send copy of judgment to District Magistrate 

Goalpara. 

Judgment delivered under my hand and seal of this 

court on 1st July, 2022. 

 

(Smti. S. Bhuyan) 
Sessions Judge, 

Goalpara. 
 

Dictated and corrected by me: 

 

Sessions Judge, Goalpara 

 

Typed By: 

Deep Jyoti Das, Computer Typist. 
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LIST OF PROSECUTION / DEFENCE / COURT 

WITNESSES 

Prosecution : 

RANK NAME NATURE OF 

EVIDENCE 

(EYE WITNESS, 

POLICE WITNESS, 

EXPERT WITNESS, 

MEDICAL WITNESS, 

PANCH WITNESS, 

OTHER WITNESS) 

PW1 Sanjay Kr. Saha Son of deceased 

PW2 Mrs. Pinku Saha Daughter of deceased 

and seizure witness 

PW3 Aaroti Sarkar Housemaid of deceased 

PW4 Gopal Das Neighbor of deceased 

PW5 Mridul Choudhury Priests at the house of 

deceased  

PW6 Smti. Rinku Saha Daughter of deceased 

PW7 Tika Ram Sarma Co-villager and seizure 

witness 

PW8 Charitra Ranjan Ray neighbor of deceased 

and seizure witness  

PW9 Sailnedra Kalita Co-villager 

PW10 Sipra Das Neighbor of deceased 

PW11 Biplab Dutta Neighbor of deceased 
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PW12 Dipak Das Co-villager of accused 

PW13 Dr. Arup Ghosh Medical Officer 

PW14 Somedu Saha son – in – law of 

deceased 

Pw15 SI Bidhan Singh 

Basumatary 

IO of the case 

PW16 Sailen Roy OC Dudhnoi P.S. 

B. Defence Witnesses, if any : Nil. 

C. Court Witnesses, if any : Nil. 

LIST OF PROSECUTION / DEFENCE/ COURT 

EXHIBITS 

A. Prosecution : 

Sr. 

No. 

Exhibit Number Description 

1.  Ext-P1/PW2 Seizure list of mobile 

2.  ExtP-2/Pw-2 

 

Seizure list of letter and 

IMEI no 

3 

 

 

ExtP-4/ PW-2 

 

 

Statement of Pw2 u/s 164 

Cr.P.C and her signature 

 

4. Ext-P-5/PW15 

 

Seizure list of gamosa, rope 

and tap 

5 Ext-P-6/PW6 Statement of PW6 recorded 

u/s 164 Cr.P.C. 
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6. Ext-P-7/PW12 Inquest report 

7 Ext-P-8/PW13 Post mortem report 

8. Ext-P-8/PW15 Extract copy of GD entry 

9. Ext-P-9/PW15 Sketch map 

10. Ext-P-10/PW16 Ejahar 

11. Ext-P-11/PW16 Charge-sheet 

B. Defence exhibit: Nil 

C. Court Exhibits : Nil 

D. Material Objects : prosecution. 

Sr. 

No. 

Exhibit Number Description 

1 Ext-MO-P-1/PW2 seized Mobile Handset 

2 ExtMO-P-2/PW2 Letter 

3 Ext-MO-P-3/PW2 Half piece of paper 

containing one IMEI no. 

4 Ext-MO-2/PW15 Seized Gamosa 

5 Ext-MO-3/PW15 Seized plaster tap 

6 Ext-MO-4/PW15 Seized shallow tap 

 

 

(Smti. S. Bhuyan) 
Sessions Judge, 

Goalpara. 


