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IN THE COURT OF THE SESSIONS JUDGE:GOALPARA 

Present:- Smti. S. Bhuyan, 

                          Sessions Judge, Goalpara 

Criminal Appeal No. 07/2021 

Prahlad Das, S/o: Badal Das, 

Vill-Bijay Nagar, PO- Baladmari, PS and Dist-Goalpara, 

Assam 

-Versus- 

Dalim Das, C/o Hema Furniture House, 

Vill-Bapujinagar, PO- Baladmari, PS and Dist-Goalpara, 

Assam 

 

Appearance:- 

For the appellant: Smti. Ghritasree Nath, learned Advocate. 

For the respondent: Mr. M. Hoque,  learned Advocate. 

Date of argument : 23/06/2022 

Date of Judgment : 07/07/2022. 
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-JUDGMENT- 

1.  This appeal has been preferred by Appellant 

(Complainant) Prahlad Das against the impugned 

Judgment & Order passed by the then learned Chief 

Judicial Magistrate, Goalpara dated 29/11/2019 whereby 

Respondent/ accused Dalim Das was acquitted of the 

charge under section 138 of the NI Act and set him at 

liberty forthwith in NI case no. 13/14 u/s 138 N.I. Act.  

2.  The brief fact leading to this appeal is narrated 

herein below: 

Appellant as complainant filed a complaint petition 

before the learned CJM, Goalpara on 30/09/14 against the 

accused Dalim Das (respondent) inter-alia citing that 

accused-respondent taking advantage of previous business 

relationship approached him for lending an amount of Rs. 

25,000/- for business purpose and complainant on good 

faith gave Rs. 25,000/- to the accused with a oral promise 

to refund the amount after 6 months and transaction of 

money took place in the house of complainant. After expiry 

of 6 months complainant meet accused and request him to 

repay Rs. 25,000/- and accused told he do not have cash 

amount and on 07/06/14 issued a cheque vide no. 471852 

dated 07/06/14 for Rs. 25,000/- and when complainant 

deposited the cheque in his account at Punjab National 

Bank for clearance his bank on 10/06/2014 returned the 

same with intimation “Fund Insufficient” in the account and 

cheque not cleared. Complainant intimated this fact to 
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accused and accused on 08/08/14 issued another cheque 

“471855” for Rs. 7000/- as installment of Rs. 25,000/- 

complainant present the cheque in his account but cheque 

was not cleared and returned on 11/08/2014 with 

intimation “Fund Insufficient”. Thereafter, he meet accused 

but accused gave him threatening. He stated on 23/08/14 

he issued demand notice through his advocate Mrs. 

Geetashri Nath to pay amount of Rs. 25,000/- within 7 

days and accused received notice but did not pay the 

amount and he filed the Complaint on 30/09/14. 

3.  It is further stated by Complainant that the cheque 

issued by accused bear the name of Das store but on 

searching Complainant not found any Das store in any 

place. 

4.  Being highly aggrieved and dissatisfied with the 

impugned judgment and order dated 29/01/2019 passed 

by learned then CJM, Goalpara in NI case no. 13/14 u/s 

138 of NI Act of acquitting the accused from the charge of 

sec 138 NI act the complainant of the case, preferred this 

appeal on the ground stated in the appeal.  

5.  On receipt of the complaint petition learned CJM, 

Goalpara forwarded the case to SDJM(S), Goalpara for trial 

disposal and learned SDJM(S), Goalpara vide order dated 

02/10/14 condone the delay in filing the petition and took 

cognizance after perusal of initial deposition and affidavit 

submitted under NI Act, issued process and after 

appearance of the accused person before the court allowed 
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him to go on bail, furnished copies and explained the 

particular of offence under section 138 NI Act and proceed 

the case for trial and in view of the Hon’ble high Court 

notification HC-VIII-164/20073241/A the case is withdrawn 

from the file of SDJM(S), Goalpara to the file of C.J.M., 

Goalpara and tried by C.J.M., Goalpara.  

6.  The complainant in support of his case adduced 

evidence of 4 PWs including him and exhibited altogether 9 

documents, postal receipt, acknowledgement, cheque 

dated 07/06/14, cheque dated 08/08/14, return memo 10/ 

06/14, return memo 11/08/14, copy of cheque return 

register of 10/06/14 and 11/08/14. Thereafter, ld. trial 

court recorded the statement of accused u/s 313 Cr.P.C. 

and accused respondent plea is total denial. Thereafter, ld. 

trial court after hearing argument of counsel of both sides, 

delivered judgment acquitted the accused. Hence, the 

appeal filed by the complainant on the following grounds. 

7.  The ground taken by the appellant of the appeal is 

that the learned CJM, Goalpara erred both law and fact in 

acquitting the accused, NI Act, 1881 is measure of natural 

justice; acquittal of accused from charge defeat the ends 

of justice and cause irreparable loss of money and practice 

to the appellant when having decided point no. 1, 2, 3 in 

favour of the appellant but erred in deciding point no. 4, 5 

against the appellant when postal acknowledgment, 

dishonored cheque, bank return memo, etc. are available 

on record and accused acquitted on trial only on the basis 
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of non availability of demand notice; learned trial court 

ought to have given an opportunity to the complainant 

appellant to adduce the copy of demand notice in question, 

ought to believe the statement of PWs and ought to decide 

the case in favour of the complainant appellant but learned 

Trial Court without going to the depth of the case passed 

the impugned judgment and order as such impugned 

judgment and order is bad in law and the learned trial 

court acquitted the accused from charge of sec 138 NI Act 

holding that complainant failed to make demand for 

payment of the cheque amount by giving demand notice to 

the accused within 30 days from the date of knowledge of 

dishonoured cheque as such judgment and order of trial 

court is bad in law and liable to be set aside.  

8.  I have heard learned Counsel for both sides and 

gone through the written argument submitted by the 

learned Appellant counsel. 

9.  Learned appellant counsel submitted that the 

appellant filed the NI case 13/14 on 30/09/14 along with 

all photocopies of required documents including Advocate 

Notice (photocopy) but, unfortunately photocopy of notice 

found missing from the records and the office copy of the 

appointed Advocate also not found at the time of 

examination of PWs for furnishing as Exhibited document 

and after considering evidence of PWs and arguments of 

both the side learned CJM, Goalpara  decided all issues 

issue no. 1, 2, and 3 in favour of the appellant and issue 
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no. 4 and 5 decided against the appellant. In point no. 4, 

due to failure of exhibition of demand notice, the point no. 

4 is decided against the appellant side though appellant 

side produced the postal receipt and postal 

acknowledgement because the copy of demand notice 

copy was found missing from the case record which was 

earlier enclosed at the time of filing the case. Accordingly, 

learned Trial court also decided point no. 5 against the 

appellant as appellant failed to produce evidence of 

issuance of demand notice. The appellant side submitted 

that fortunately the office copy of demand notice found in 

another file of the case. Hence, submitted with written 

argument and appellant be allowed to exhibit the said 

document in appeal. 

10.  Learned respondent Counsel submitted that to attract 

provision of section 138 of NI Act, it is mandatory to give 

demand notice but demand notice was not produced by 

the complainant. So, the case of the complaint is barred by 

limitation. The claim of the complainant that he be allowed 

to exhibit the demand notice but in Criminal Appeal, there 

is no provision to allow the appellant to exhibit the 

documents and appellant not made such prayer before the 

trial court about the loss of documents, thus he is now 

stopped from adducing additional evidence. 

11.  Now point for determination in the appeal is:- 

(i) Whether appellant informed the Trial court about 

the loss of demand notice at the time of trial and made 
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prayer before trial court to adduce secondary evidence on 

demand notice and trial court rejected his prayer. 

(ii) Whether appellant served the demand notice on 

time as per section 138(b) of NI Act within 30 days from 

receipt of Dishonour of the cheque vide no. 471852 issue 

date 07/06/14. 

(iii) Whether appellant able to bring home ingredients 

of section 138 NI Act against respondent ? 

DISCUSSION, DECISION AND REASON THEREOF: 

12.  I have scrutinized the trial court record. The ld. 

appellant counsel in her written argument submitted that 

at the time of filing the appeal all required document 

enclosed with the appeal but the office copy of the 

advocate notice not found at that time therefore same was 

not furnished with appeal but fortunately the office copy of 

demand notice found in another file of the case of the 

counsel and photocopy of demand notice enclosed with the 

written argument and prays for allow the appeal and make 

a fruitful consideration in favour of appellant for the sake 

of justice. She in her written argument further submitted 

that along with the petition filed u/s 138 of the NI Act 

photocopy of the demand notice dated 23/08/14 was 

furnished but same was missing from record and office 

copy of the counsel were not found so, demand notice 

could not exhibited at the time of adducing of evidence.  

13.  I have scrutinized the memo of the appeal and 

record of the trial court. The written argument of the 
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learned appellant counsel and the record of the present 

appeal make it abundantly clear that appellant has not 

furnished the original photocopy of demand notice dated 

23/08/14 along with the memo of appeal. In the memo of 

the appeal appellant has not made any prayer or by filing a 

separate petition to allow the appellant to exhibit the 

notice dated 23/08/14 which appellant counsel filed along 

with her written argument. In the memo of the appeal, 

appellant has not made a single averment that the notice 

dated 23/08/14 was lost that filed along with complaint 

petition and due to loss of the notice from the court 

reocrd, same could not exhibited before the trial court or at 

the time of trial this fact was brought to the notice of the 

learned Trial Court or made prayer before learned Trial 

court to adduce secondary evidence on demand notice and 

prayer was rejected by the learned Trial court. The 

statement of the complainant made in his complaint 

petition, in the memo appeal clearly pointed he never 

tendered original copy of demand notice.  

14.  On scrutiny of the record it is seen that appellant 

filed his complaint u/s 138 NI Act on 30/09/14 vide order 

dated 22/10/14 ld. trial court condone the one day delay 

and fixed the case for initial deposition on 07/11/14 and 

complainant submitted his initial deposition in affidavit on 

13/11/14.  

15.  On 08/04/2019 appellant submitted postal receipt, 

postal acknowledgement, cheque dated 07/06/14 & 
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08/06/14, dishonour of cheque memo issued by united 

bank of india on 10/06/14 & 11/08/14 by firsti but 

appellant strike down the advocate notice dated 28/08/14( 

photocopy) mentioned in serial no. 3 of the said fristi. That 

show, that while complainant submitted his original 

documents on 08/04/2019 with fristi he did not submit 

either the photocopy of demand notice dated 28/08/14 or 

23/08/14 or original of the same and the submission of the 

learned appellant counsel that photocopy of advocate 

notice dated 23/08/14 was lost from the record is found to 

be concocted one and that draw presumption that, the 

notice may not be served upon the respondent and 

appellant never submitted the original copy of the said 

notice from which photocopy was prepared before the 

court. One copy of the letter dated 23/08/2014 is found 

available in the record but appellant did not exhibit, 

brought to the notice of the Court while adducing evidence 

before the trial court.  

16.  The trial court record reflect that appellant as 

complainant before the trial court not made any prayer 

regarding loss of demand notice from the record as 

submitted by the learned appellant counsel in his written 

argument and in the written argument learned Counsel 

made this submission for the first time before the appellate 

court.  

17.  The complainant at the time of adducing evidence 

not submitted his in chief in affidavit and before the trial 
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court, he did not submit the original copy of demand notice 

dated 23/08/14 or dated 28/08/14 as mentioned by him in 

the fristi dated 20/09/17 filed by him on 08/04/19 before 

the court which was later on strike down by appellant and 

did not submit his in chief in affidavit and statement made 

before the court on oath before his cross examination are 

his in chief. In his in chief he not whisper a single words of 

tendering many, tendering of cheque, issue of demand 

notice. Initial deposition in affidavit filed under section 200 

Cr.P.C. is not evidence in chief of complainant under 

section 137 of Evidence Act during trial of the case. This is 

a statement of complainant during enquiry of the case 

upon which process has been issued after taking of 

cognizance of the case. 

18.  The case of the appellant is not that he made prayer 

before the learned Trial court to adduced secondary 

evidence in respect of demand notice and same was 

rejected by the learned Trial court. At the time of 

submitting written argument appellant Counsel took plea 

that photocopy of demand notice furnished along with 

complaint petition was lost by the trial court and this plea 

is found to be totally baseless submission and one 

photocopy letter dated 23/08/2014 is available in the “B” 

file of the record which is numbers page no. 132 with other 

documents. Thus, shown in the case in hand appellant has 

not taken any steps to produce and adduce evidence in 

respect of demand notice before the trial court, and now 

took plea of loss of documents from record to cover the 
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fault of not taking steps to adduce evidence on demand 

notice. Accordingly, point No. 1 is decided against the 

appellant.  

Point No. (2) 

19.  Case of the Appellant is that, accused issued him 

cheque vide no. 471852 dated 07/06/14 for Rs. 25,000/- 

only and he deposited the same in his bank and bank 

returned the same un-cleared on 10/06/14 with return 

memo the reason “Fund Insufficient”. Ext-3 is the cheque 

dated 07/06/14. Ext-4 is the return memo of cheque date 

07/06/2014. 

20.  Complainant/ appellant stated that he issued demand 

notice on 23/08/14 for Rs. 25,000/- only. Under section 

138 NI Act demand notice is to be issued within 30 days 

from the date of return of the cheque. The section 138 of 

NI Act is quoted herein below: 

Section 138 in The Negotiable Instruments Act, 

1881 

138 Dishonour of cheque for insufficiency, etc., of 

funds in the account. —Where any cheque drawn by a person 

on an account maintained by him with a banker for payment 

of any amount of money to another person from out of that 

account for the discharge, in whole or in part, of any debt or 

other liability, is returned by the bank unpaid, either because 

of the amount of money standing to the credit of that account 

is insufficient to honour the cheque or that it exceeds the 

amount arranged to be paid from that account by an 

agreement made with that bank, such person shall be deemed 
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to have committed an offence and shall, without prejudice to 

any other provisions of this Act, be punished with 

imprisonment for 19 [a term which may be extended to two 

years], or with fine which may extend to twice the amount of 

the cheque, or with both: Provided that nothing contained in 

this section shall apply unless— 

(a) the cheque has been presented to the bank within a 

period of six months from the date on which it is drawn or 

within the period of its validity, whichever is earlier; 

(b) the payee or the holder in due course of the 

cheque, as the case may be, makes a demand for the 

payment of the said amount of money by giving a notice in 

writing, to the drawer of the cheque, 20 [within thirty days] of 

the receipt of information by him from the bank regarding the 

return of the cheque as unpaid; and 

(c) the drawer of such cheque fails to make the 

payment of the said amount of money to the payee or, as the 

case may be, to the holder in due course of the cheque, 

within fifteen days of the receipt of the said notice. 

Explanation.— For the purposes of this section, “debt 

or other liability” means a legally enforceable debt or other 

liability.] 

21.  Complainant stated that cause of action arose on 

29/08/2014 but if statement of the complainant is taken 

into account that his bank retuned the cheque vide return 

memo on 10/06/14 with endorsement “Insufficient Fund” 

then he is to issue demand notice within 30 days i.e. on or 

before 08/07/2014. That apart, Pw1 while adducing 

evidence before court on 08/4/19 not make any statement 

that in terms of cheque dated 07/06/14, accused issued 
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the next cheque dated 08/08/14, in terms of his earlier 

cheque there is no documents submitted from the 

appellant side.  

22.  Therefore, the demand notice which complainant 

wanted to rely dated 23/08/14 and has not produced 

before the trial court at the time of adducing evidence nor 

shown any good and sufficient cause for not submitting the 

original and not exhibiting the copy of the demand letter at 

the time of adducing evidence before the court now 

complainant at the stage of argument in the appeal case is 

not entitle the same as under section 374 Cr.P.C. there is 

no such scope available to adduce additional evidence in 

the appellate court. Under the code of CPC order 41 rule 

27 a party can adduce additional evidence on documents 

under two grounds that one is that after due diligence, the 

subject matter which party wanted to adduce evidence has 

not comes to the hands and knowledge of parties and 

when trial court refuse to accept the same. But in the case 

in hand, the complainant has not submitted or shown or 

made any prayer before the Trial court with regard to the 

loss of original documents or trial court has refuse prayer 

and in the case in hadn complainant has knowledge about 

the demand notice which is his plea in his complaint 

petition. But while submitting written argument his counsel 

took plea that trial court lost the demand notice which he 

never submitted before the trial court and one photocopy 

of purported demand notice is still available in record. Thus 

show appellant has not come with clean hand and demand 
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notice dated 23/08/2014, which complainant wanted to 

rely is not issued within statutory period of 30 days as per 

section 138(b) of the NI Act. Thus, the case of the 

complainant on his demand notice dated 23/08/2014 for 

cheque dated 07/06/2014 with statement dated 

10/06/2014 is barred by limitation and same cannot be 

treated as demand notice and point no. 2 is decided 

against the appellant.  

23.  The complainant filed the memo of appeal on 

03/03/2021. In the memo of appeal appellant stated 

judgment and order was delivered on 29/11/19, he applied 

for the certified copy on 03/12/19 and after prolonged 

delay of 14 /15 months certified copy was delivered on 

10/02/2021 and therefore the appeal is filed within the 

time.   

24.  On perusal of the certified copy of the impugned 

judgment and order attached by the appellant along with 

the memo of appeal, it goes to show that on 03/12/19 

submission of requisite court fees and folio by the 

appellant were notified on 05/02/2020 and he furnished 

the same on 10/02/2021 and on 10/02/2021 copy was 

made ready and delivered to the appellant. The nationwide 

lockdown due to COVID-19 pandemic started in the last 

week of March, 2020 and restricted court functioning 

started from 16th March, 2020. From 05/02/20 to the 

second week of the March, 2020 there was normal court 

functioning. Appellant in his memo of appeal not whisper a 
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single reason what cause prevented him from the date of 

notification of the requisite fees that is from 05/02/20 till 

2nd week of March, 2020 to supply requisite fees and folio 

to make ready the copy. In the month of February, 2020 

and in first part of March, 2020 there was no lockdown and 

appellant has failed to brought a single cause of delay from 

05/02/20 till 28/02/2020 and from 01/03/2020 to 14/03/20 

in furnishing requisite court fees and filing the appeal and 

that delay not being explained reasonably the appeal filed 

by appellant is found to be barred by limitation. The 

ground of lock down of COVID pandemic applied to the 

case that could not be filed from the month of March, 2020 

when lockdown started nationwide on evening of 24th 

March, 2020 as per direction of Hon’ble Apex Court passed 

in Suo Motu Writ Petition (C) No. 3 of 2020. 

Point No. 3 

25.  The complainant deposed that respondent accused 

Dalim Das borrowed money from him. The Ext-3 (cheque) 

shown the cheque was issued by “Das Store” in the name 

of Dalim Das. The complaint to establish the fact that 

accused Dalim Das have bank account in the United Bank 

of India with account no. 1589050001250 in the name of 

“Das store” that being so, the fact that accused issued the 

cheque is also not established. 

26.  There is no in chief in affidavit filed by the 

complainant. The evidence of PW1, the complainant 

available in the record shows is his initial deposition dated 
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13/11/2014 and while adducing evidence before court as 

PW1 he only stated Ext-1 post receipt, Ext-2. Ext-3, Ext-5, 

Ext-5, Ext-6 return memo 11/08/14 and he submitted the 

documents in the court in original before the court. The 

complaint petition filed by the complainant is silent on 

which dated he lend money to the accused. His statement 

is not that he lend money to the accused and accused is 

owner of Das store and accordingly issued cheque which is 

in the name and style of Das store, Rather his statement is 

that he searched the area but not found any “Das Store”, 

therefore, he is to bring on record that accused posses 

bank account in the United Bank of India having account 

no. 1589050001250 in the name of “Das Store” which he 

failed to do so. 

27.  The cross examination of PW2 pointed, he do not 

know on which date cheque was given to complainant, she 

do not know when accused took money from complainant. 

PW2 stated he know accused issuing of cheque on 

07/06/14 for Rs. 25,000/- only and 08/08/14 and cheque 

were dishonored but he did not utter a single word in his 

affidavit that cheque dated 08/08/14 was in continuation of 

cheque dated 07/06/14 and that accused told complainant 

that he would pay the sum of Rs. 25,000/- only in 

installment and in his cross stated that he do not 

understood English, he does not know the date of issue of 

cheque, he did not see when cheque was issued by the 

accused, he do not know when accused borrow money. 

Thus, the fact that accused issued cheque I question in 



Criminal Appeal No. 07/2021           Page 17 of 17 

 

discharge of his legally enforceable debt and therefore, 

point no. 3 is decided against the appellant. 

28.  In view of the above discussion, the appeal is 

dismissed on being devoid of merit. 

29.  Send back the case record along with a copy of this 

judgment to the learned Trail court. 

Given under my hand and seal of this court on this 

day of 07th July, 2022. 

 

(Smti. S. Bhuyan) 
Sessions Judge, 

Goalpara. 
Dictated and Corrected by me: 
 
 
Sessions Judge, Goalpara. 
 
 
 
 
Typed by: 
Deep Jyoti Das, Computer Typist. 


